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counsel.
Parties are represented by their learned

With the fbllowing order, the instant Misc(J)
case is proposed to be disposed of.

petitioner namely Dilip Kumar Choudhury
filed the petition under order 4l Rule 34 of cpc for condonation of
delay of 64 days in firing the Title Appear against the judgment and
decree dated 14.9.2016 passed in Titre Suit No. 2u20r5 by the learned
Civil Judge, Bongaigaon.

It is contended in the petition that the
petitioner applied for the certified copy of the judgment and decree dated
14.9.2016 passed in connection with Title Suit no. 2r20r5 on 1 7 .g .2016
and the copy was ready on7.u.2016 and the same was received by the
petitioner on rJ .fi.20r6. It is stated that as his father_in_law had been
suffering from cancer since March, 20r6,hence he had to go with his
father-in-law in various hospitars for his treatment and rastly his father-
in-law had to get admitted in Dr B. Borooah cancer Hospital, Guwahati
on 28.11.2016 and was discharged on 05. 12.2016. It is averred that his
father-in-law died on 08.12.2016 and he had to remain engage in his
shardha and rituals and thus there was delay of 64 days in filing the
appeal. Therefore, the petitioner prays for condoning the delay of 64 days
in filing the appeal.
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The oppos ite party by filing objection submitted thatthe impugned judgment and decree was passed on r4.9 .2016 and thecertified copy of the said judgment and decree was ready on 7 .11.2016
and the petitioner received the same on 17.1r.20r6,i.e after a period of10 days and the cause of delay in receiving the certified copy has not
been exprained by the petitioner. It is submitted that though there were
holidays in the middre during 7.r0.2016 to 23.r0.2016, from 2g.r0.2016
to 30.10.2016 and again from 24.r2.2016 to 3r.r2.2016 i.e there was 26
days court holidays alongwith r4 Sundays and in the year from r.r.2017
till the date of filing i.e til 6.2.2017 therewas g days horiday and 5 days
Sundays but inspite of those horidays, deray of 64 days is caused in
preferring the appeal which is not justified. It is submitted that once the
petitioner took the plea of a,ment of his father-in-law as reason of delay
but in the suit for the same period since the rnonth of March, 2016, he
took adjournment for adducing evidence on ground of his own suffering
from fever and jaundice and ultimatery suit was dismissed as per
provision of order r7 Rure 3 oI'the cpc for failing to adduce evidence
but in the suit he never mentioned the illness and death of his father-in_
law. Moreover, if the petitioner had been suffering fiom jaundice, it is
not possible for him to remain busy with his father_in_law,s treatment. In
this premise, the opposite party prays to dismiss the petition.

Heard both sides and also perused the case record
meticulously' It appears that the plaintiff/petitioner/appellant filed the suit
for specific performance of contract and for permanent injunction. The

Contd....



petitioner took the plea of illness and death of his father-in-law as cause

of delay. Learned counsel for the petitioner submitted that a fair chance

may be given to the petitioner to present his case in appeal by condoning

the delay, which was not intentional.

Perused the case record. perusal of the case record
discloses that the grounds on which the petitioner has relied on, is
disputed by the opposite party. It is but natural that a person who is
aggrieved by a decision would not sit idle but for some unavoidable

circumstances beyond his control as he wants redressal of grievances.

Accordingly, in my measured opinion, the ground of delay though

disputed, a chance can be granted to the petitioner to present his case in
appeal, and I am inclined to do so with cost of Rs. 5000/- (Rupees five

thousand). Accordingly, delay in question is condoned with cost of Rs.

5000/-.

Misc.(J) case stands allowed.

As dictated.
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