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JUDGMENT  AND  ORDER

1. The prosecution case in a nutshell is that informant's son Nilkamal 

Das since two months prior to the day of incident was engaged in employment 

in the hatchery of Abu Bakkar Siddique. During that period on 05.06.2014 at 

about  11.30  PM  while  his  son  Nil  Kamal  Das  was  returning  home  from 

Hatchery (Hapa) then accused Surendra Namo Das along with some others by 

restraining him on the way had beaten him due to which he died and thereafter 

throw the dead body into water.   

2. On receiving verbal information that the dead body of Nilkamal 

was  found lying  in  the  water  logging of  the  cultivable  land,  the  I/C,  North 
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Bongaigaon P.P. made the GDE No. 153 dtd. 06.06.2014 and went to the place 

of occurrence. He recorded the statement of the witnesses, seized a silver chain 

from the place of occurrence, took steps for conducting inquest on the dead body 

and thereafter on filing an ejahar, the O/C, Bongaigaon  P.S. registered a case 

being Bongaigaon P.S. Case No. 314/14 U/S 302 IPC and on being entrusted  to 

investigate the case, the I/C, North Bongaigaon P.P. collected the postmortem 

report, arrested the accused and at the close of investigation laid charge sheet 

against the accused Surendra Namo Das U/S 302 IPC.

3. On appearance of the accused person, the learned Chief Judicial 

Magistrate, Bongaigaon vide order dtd. 14.08.2014 committed the case to the 

Court of Session, Bongaigaon after observing the required formalities, being the 

offence U/S 302 IPC exclusively triable by the Court of Session. 

4. On  committal,  after  going  through  the  police  report  furnished 

under section 173 CrPC and hearing both sides, having find a prima facie case, 

charge was framed by my learned predecessor against the accused U/S 302 IPC. 

The accused pleaded innocence when the charge was read over and explained to 

him and claimed for the trial. 

5. POINT FOR DETERMINATION:

i. Whether  on  05.06.2014  at  about  11  PM  the  accused  had  

committed murder intentionally or knowingly causing the death of  

Nilkamal Namo  Das ?

6. In  this  case  to  bring  home  the  charge  against  the  accused, 

prosecution side examined as many as 13 witnesses. In the statement recorded 

U/S  313  CrPC,  the  accused  denied  all  the  allegations  levelled  against  him. 

Defence did not lead any evidence. I have heard argument of both sides and also 
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gone through the entire case record.    

DISCUSSION, DECISION AND REASONS THEREOF: 

7. In the present case, there is no eyewitness to the occurrence and 

the entire prosecution story mainly based on the circumstances and last  seen 

theory.  The  learned  P.P.  has  contended  that  the  evidence  on  record  has 

sufficiently  established  the  chain  of  circumstances  which  has  completely 

succeeded in proving the guilt of the accused. On the other hand, the learned 

defence counsel has argued that the materials on record merely create suspicion 

but do not lead to proving guilt of the accused person.

8. In order to appreciate the rival submissions advanced on behalf of 

the accused as well as the prosecution, it would be pertinent to extract herein 

below the relevant and extent part of the evidence on record. 

9. PW 1 Biseswar Namo Das is the informant as well as father of the 

deceased. So far his evidence, on the day of incident till 11/11.30 PM his son 

Nilkamal  Namo Das did not  return home from the Hatchery (Hapa)  of  Abu 

Bakkar where the deceased was working at that time. Hence he proceeded in 

search of his son and enquired the persons met by him at the Hatchery about his  

son wherein Abu Bakkar, the employer of the deceased told him that his son 

taking Rs. 100 from him accompanied with accused Surendra, went out from his 

Hatchery  at  11  PM.  Then  he  returned  home  and  asked  his  wife  whether 

Nilkamal returned home. Knowing about non return of his son, he went to the 

house of the accused Surendra Namo Das wherein he met his father. Then on 

asking, the father of the accused told him that his son Surendra just return home 

being  wet  after  taking  part  in  'marpit'.  He  met  the  accused  in  his  house. 

Thereafter he went out in search of his son but did not find him. On the night it 

was raining and on the next day morning at about 7/8 AM when he proceeded to 
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tether cow, then he noticed a silver chain lying on the road in which it  was 

marked as 'Surendra Namo Das' and near the chain he found the dead body of  

his  son  Nilkamal  Das  in  the  midst  of  the  field.  The  dead  body  was  facing 

downward.  On  raising  hue  and  cry,  the  neighbouring  persons  came.  The 

neighbours and his wife also identified the said chain to be of accused Surendra 

Namo Das. Then he lodged the FIR. During cross, he stated that his house is 

situated about ½ KM away from the National Highway and beside the Highway 

there was pond and cultivable land. The house of Haripada Master and about 

8/10 persons was also situated near his house. According to him, on the night it 

was raining heavily and there was interruption of electricity connection. In the 

midst of such heavy rain, it was not possible for anyone to come out from house. 

On the day of incident, the deceased had been suffering from fever. During cross 

he  denied  the  suggestion  that  the  statement  made  by  Abu  Bakkar  that  the 

deceased accompanied  with  accused Surendra  Namo Das went  out  from his 

hatchery at 11 PM was not stated before police. He admitted that there is dispute 

between two families regarding land. He also does not know if the deceased 

used to take alcohol. He denied the suggestion that the statement made by the 

father of the accused that he had just come being wet  after taking part in 'marpit' 

has not stated before police. 

10. PW 2 Shyam Kamal Namo Das, the elder brother of the deceased 

categorically  stated  that  about  3/4  months  earlier  of  the  incident,  deceased 

Nilkamal had quarrel with accused Surendra Namo Das for causing an accident 

to a girl by a cycle and then the accused threatened the deceased that he would 

see him one day. According to him, Nilkamal used to go to the hatchery of Abu 

Bakkar at 6 M and return  at 10 PM. On the day of incident at about 10 PM 

when Nilkamal did not return, then his father and elder brother Surjya went in 

search of Nilkamal. They went to the hatchery of Abu Bakkar wherein one Jamir 

reported that Nilkamal taking Rs. 100 accompanied with the accused went out 
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from 'Hapa'. His father and elder brother Surjya also went to the house of the 

accused  wherein  the  father  of  the  accused  told  that  his  son  assaulting  with 

someone returned home being wetted. On next day morning at about 9 AM his 

father had noticed the dead body of Nilkamal. They noticed some marks on neck 

of Nilkamal and there was bleeding from his head. On being informed, police 

came. They also found a silver chain near the dead body which they identified as 

belonging to the accused. Police conducted inquest on the dead body vide Ext.1. 

He also proved his statement u/s 164 CrPC as Ext.2. During cross, he also stated 

that on the night of the incident, it was raining. They all brought the dead body 

to  the  road.  He  has  not  seen  how  Nilkamal  died.  He  admitted  that  in  his 

statement u/s 164 CrPC, he did not state about the fact of quarrel with accused in 

regard  to  the  accident  by  bicycle,  meeting  Jamir  in  the  'Hapa',  noticing 

strangulation mark around the neck of the deceased and bleeding from his head.  

He also admitted that  they  had dispute  with the  accused regarding land.  He 

denied the suggestion that the fact of reporting by Jamir that Nilkamal taking Rs. 

100/- went with the accused, the fact of noticing strangulation mark over neck of 

the deceased and the fact that the father of the accused told that his son being 

wet  returned  by  taking  part  in  marpit  with  someone  were  not  stated  before 

police.  

11. PW 3 Surjya Namo Das, the elder brother of the deceased deposed 

that knowing about non return of Nilkamal at home, he along with his father 

went to hatchery of Abu Bakkar in search of Nilkamal. They met Jamir there 

who told that Nilkamal taking Rs. 100/- from him went out with the accused. 

Then they returned home and later on they went to the house of the accused 

wherein Khaka Namo Das, the father of the accused reported that the accused 

just  returned home being wet after taking part in 'marpit'. On next day, his father 

noticed the dead body of Nilkamal and a chain beside the dead body. He noticed 

strangulation mark on the neck of the deceased. He also identified the silver 
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chain which was wearing by the accused. During cross, he stated that the dead 

body was found in the field beside the road and there was field in both sides of 

the  road. He denied the suggestion that the fact of going to 'Hapa' in search of 

the deceased, reporting by Jamir that Nilkamal taking Rs. 100/- went out with 

accused,  reporting  by  the  father  of  the  accused  that  the  accused  being  wet 

returned home after taking part in marpit were not stated before police. 

12. PW 4  Dr.  Chittaranjan  Hazarika,  the  Senior  Medical  & Health 

Officer deposed that on 06.06.2014 at about 2 PM, he conducted postmortem 

examination on the dead body of Nil Kamal Nama Das, 23 years identified by 

UBC 11 Orki  Basumatary  and found a  ligature  mark at  the  level  of  thyroid 

cartilages and fracture of hyoid bone. The ligature mark round the neck was 

horizontal  and  encircled  the  neck  completely.  Lower  part  of  face  over  the 

mandible was congested and cynosed. The subcutaneous areolar tissue under the 

ligature mark was ecchymosed. Some bruises was seen on nape of the neck and 

both shoulders. 

Cut wound on the back of the scalp (occipital region) and wound 

on the right scalp was also present.   

Doctor opined that the cause of death is due to asphyxia following 

strangulation. All wounds are antemortem in nature. He proved the postmortem 

report as Ext.3. During cross, he stated that ligature mark may be caused due to 

accident. He admitted that he has not mentioned the time since death or how 

many hours before the deceased took food. 

13. PW 5 Juganamo Das, the mother of the deceased testified that her 

son Nilkamal was working in the hatchery of Bakkar and used to go to his duty 

at about 7 AM and return at 8 PM. On the day of incident at around 3 PM, 

Nilkamal went to the said hatchery but till 9 PM, he did not return. Hence, her  
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husband and eldest son Surjya Namo Das went to the Hapa of Bakkar in search 

of  Nilkamal.  They  did  not  find  Nilkamal  there  but  one  Jamir  reported  her 

husband that accused Surendra Namo Das came to the hatchery and calling his 

son went out together. Though they searched their son whole night, but in vain. 

Her husband and son Surjya told her the version of Jamir made before them. 

Thereafter she along with her husband and son Surjya went to the house of the 

accused. In that night it was raining heavily. The father of the accused told them 

that Surendra returned home just after assaulting somewhere and again went out 

somewhere. On next day at about 8 AM, when her husband went to field taking 

cow then he found the dead body of Nilkamal facing downward in the water 

logging  in  the  cultivable  land.  Hearing  hue  and  cry  of  her  husband,  she 

proceeded and had seen the dead body of her son. She noticed the banyan inside 

the mouth of the deceased and there was bleeding from the side of the lips. They 

also found strangulation mark on the neck of the deceased with nail mark. The 

villagers informed police about the incident. During cross, she stated that her 

husband is an old person with poor eyesight and hearing. As per her evidence, 

there are about 50/60 families' house around their house. Beside the road there 

was water  logging in  the  paddy field.  According to  her  also,  on  the  day of 

incident in the morning Nilkamal had been suffering from fever and hence on 

that day he did not go to his duty in the morning. After feeling well,  in the 

afternoon  he  went  to  the  Hapa.  She  admitted  about  land  dispute  with  the 

accused. She denied the suggestion that the fact of reporting by Jamir that the 

accused calling the deceased went out together and the fact of telling by the 

father  of  the  accused  that  the  accused  taking  part  in  'marpit'  with  someone 

returned and went out again was not stated before police.

14. PW 6  Jadabi  Namo  Das,  the  daughter-in-law  of  the  informant 

deposed that on the day of incident Nilkamal went to Hapa at about 2 PM but as  

he did not return, hence her father-in-law and brother-in-law Surjya Namo Das 
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went to Hapa in search of Nilkamal. Therein from Jamir they came to know that 

accused  Surendra  had  called  Nilkamal  from hatchery.  The  said  version  was 

reported to them by her father-in-law and brother-in-law after returning home. 

Thereafter  her  father-in-law and Surjya Nama Das went  to  the  house of  the 

accused  wherein  accused's  father  narrated  that  Surendra  had  come  after 

assaulting somewhere. Said version was also reported to them by her father-in-

law after returning home. They searched Nilkamal the whole night but did not 

find  and  on  next  day  morning  at  about  8/8.30  AM,  when  her  father-in-law 

proceeded to  tether  cow,  then  noticed  the  sporting  of  Nilkamal  lying  in  the 

cultivable land. He proceeded forward seeing a leg of a person. Then he called 

the villagers and bringing out the person identified the dead body of Nilkamal. 

Hearing hue and cry, she also went there and noticed black mark around the 

neck of Nilkamal and there was bleeding through his mouth. They also found a 

silver chain of accused Surendra Nama Das lying beside the dead body. She 

identified the chain to be of accused Surendra Nama Das which the accused put 

in pledge to her. She also identified the said chain before the Court. She further 

deposed that earlier in one occasion, accused Surendra Nama Das was about to 

hit a six years old child by cycle but then Nilkamal caught hold Surendra and 

slapped  him.  Regarding  that  incident,  Surendra  Nama  Das  threatened  the 

deceased that he would kill him one day. During cross, she stated that she did 

not hear herself who was met in Hapa or about the conversation at Hapa. She 

heard about the version of the father of the accused. However, she had not seen 

the incident. According to her, in the silver chain the name of the accused was 

not marked. She denied the suggestion that the fact of of reporting by Jamir that 

the  accused called  the  deceased and the  fact  of  saying by the  father  of  the 

accused that Suren returned after taking part  in marpit was not stated before 

police. 

15. PW 7 Hari Pada Sarkar deposed that on 06.06.2014 at about 9 AM 
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hearing hullah he proceeded forward and found the informant crying. He had 

noticed the dead body of Nilkamal in the water logging beside the road. Prakash 

Nama Das brought out the dead body from water logging. He noticed a silver 

chain lying upon the road. During cross, he stated that he heard that Nilkamal 

used to take alcohol. He had not seen from where the silver chain was brought 

there. He also did not know how Nilkamal died. According to him, Nilkamal 

returned home at around 10.00 PM from his job.  

16. PW 8 Pallav Jyoti Nath, the E.A.C., Bongaigaon deposed that on 

06.06.2014 he conducted inquest on the dead body of Nilkamal Nama Das and 

found as follows:-

Deceased was wearing black vest and long black trouser. Built was 

medium. Height was approximately 5.6'. Hair – medium black. The dead body 

was lying in south north direction. 

Injury was found on the right side of the head. Both right and left 

hands were parallel to body. Both right and left legs were half bent. A simple 

ligature mark was seen on the neck. Presence of blood on the nose, ear and head. 

17. PW 9 Ratan Nama Das deposed that one day at about 10 AM he 

heard about the death of Nilkamal who worked in the hatchery of Abu Bakkar 

Siddique. He had seen the dead body upon road near the house of the informant. 

He gave statement before Magistrate u/s 164 CrPC. He neither knew about any 

quarrel with the accused nor how the deceased died.  

18. So far the testimony of PW 10 Madan Chandra Das, he had seen 

the dead body of Nilkamal in the water logging field near the road. Identifying 

the dead body to be of Nilkamal, he informed police. He noticed swelling over 

the neck of the deceased. Later on, he heard that assault took place between the 
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deceased and the accused. He also heard that earlier also they had quarrel. He 

proved his statement u/s 164 CrPC as ext.4. He had seen a silver chain near the 

dead  body.  He  denied  the  suggestion  that  the  fact  of  hearing  about  'marpit' 

between the accused the deceased and the fact of hearing about dispute between 

them was not stated before police. 

19. PW 11  Jamir  Ali  deposed that  on  the  day of  incident  at  about 

9/9.30 PM Nilkamal came to the Hapa of Abu Bakkar Siddique wherein he also 

worked. Two days prior to the day of incident Nilkamal did not came to the job 

as he was suffering from fever. On the day of incident, the deceased took Rs. 

100/- from him to purchase medicine and as it was raining, hence the deceased 

took an umbrella from him. At that time, he noticed Surendra Nama Das in front 

of the gate of the Hapa. On next day he heard about the death of Nilkamal. He 

noticed mark over the neck of Nilkamal.  During cross,  he stated that  beside 

market near the Highway there was several Hapas including the Hapa of Abu 

Bakkar  Siddique  and  the  road  beside  the  Hapa  was  a  busy  road.  To  go  to 

Goraimari market, one has to go by the front of the Hapa. He had not seen where 

the deceased went after taking money and umbrella from him. When he gave Rs. 

100/- to Nilkamal, then other persons were also present. He could not say how 

Nilkamal died. 

20. PW 12 Gurupada Nama Das stated that on next day morning at 

about 8/9 AM hearing hullah, he came out from home and had seen the dead 

body of Nilkamal upon road. He also had noticed a silver chain beside the dead 

body. He proved his signature in the seizure list as Ext.5(1). He could not say 

how Nilkamal died. He also did knot know the contents of the seizure list. 

21. PW 13 Debojit  Sarmah is  the  Investigating  Officer.  As  per  his 

evidence, on 06.06.2014 when he was working as I/C, North Bongaigaon P.P., 
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one Madan Ch. Das of Goraimari over cell phone informed him that the dead 

body  of  one  Nilkamal  Das  was  found  lying  upon  the  water  logging  of  the 

cultivable land. Receiving the information, he informed Additional SP and O/C, 

Bongaigaon P.S. and accompanied with S.I. R.P. Gogoi and staff went to the 

place of occurrence. He visited the place of occurrence, recorded the statement 

of the witnesses and vide seizure list Ext.5 seized a silver chain (M.Ext.1) from 

the place of occurrence. He also took steps for conducting inquest on the dead 

body  by  Executive  Magistrate,  Pallav  Jyoti  Nath.  Though  he  searched  the 

suspected accused Surendra Nama Das, but did not find him on that day. On the 

very day at about 5 PM on lodging an FIR by Biseswar Nama Das, the O/C,  

Bongaigaon P.S. registered a case being Bongaigaon P.S. Case No. 314/14 u/s 

302 IPC and entrusted him to investigate the case. He proved the FIR as Ext.6. 

He also proved the North Bongaigaon P.P. GDE No. 153 dtd. 06.06.2014 vide 

Ext.7 which was made on receiving information verbally about the incident. He 

also proved GDE No. 163 dtd. 06.06.2014 vide Ext. 8 which was entered on 

receipt of the FIR. He arrested the accused, collected the PM report and laid 

charge-sheet against the accused u/s 302 IPC vide Ext.9. During cross, he stated 

that on receiving information from one Madan Ch. Das at about 9.30 AM, he 

made  the  GDE No.  153  dtd.  06.06.2014  and  thereafter  visited  the  place  of 

occurrence. He admitted that as per Ext. 7 the GDE No. 153 dtd. 06.06.2014 the 

dead body was found lying upon the water logging of the cultivable land on the 

basis  of  which he conducted major part  of  the  investigation of  the  case.  He 

opened the miscellaneous diary and on registration of the case, he amalgamated 

miscellaneous case diary along with the main case diary. He admitted that he did 

not take steps for taking finger print from the dead body of the deceased. During 

investigation, he did not enquire whether M.Ext.1 the silver chain was of silver 

or not. He also did not enquire about the ownership of the chain. According to 

him, no any name was marked in the chain. He also did not pray for recording 

                              Contd----P/12



                           :::12:::

confessional statement of the accused. 

22. Prosecution case is that accused Surendra Nama Das committed 

the  murder  of  Nilkamal  Das  by  strangulation  and  threw  the  body  in  water 

logging. Nobody witnessed the occurrence and the case rests on circumstantial 

evidence. It is well settled by a catena of decisions of the Apex Court that where 

a case rests squarely on circumstantial evidence, the inference of guilt can be 

justified only when all the incriminating facts and circumstances are found to be 

incompatible with the innocence of the accused or the guilt of any other person. 

The circumstances from which an inference as to the guilt  of the accused is  

drawn have to be proved beyond reasonable doubt and have to be shown to be 

closely  connected  with  the  principal  fact  sought  to  be  inferred  from  these 

circumstances.  

23. In the case of Bhagat Ram v. State of Punjab, AIR 1954 SC 621, it 

has been laid down that,  where the case depends upon the conclusion drawn 

from circumstances, the cumulative effect of the circumstances must be such as 

to negate the innocence of the accused and bring home the offences beyond any 

reasonable doubt. The Apex Court in the case of State of U.P. v. Satish referred 

to  the  following observation  made  by the  Supreme Court  in  the  case  of  C. 

Chenga Reddy v. State of A.P., 1996 (10) SCC 193:-

“21. In a case based on circumstantial evidence, the settled law is 

the circumstances from which the conclusion of guilt is drawn should be fully 

proved and such circumstances must be conclusive in nature. Moreover, all the 

circumstances should be complete and there should be no gap left in the chain of 

evidence. Further,  the proved circumstances must be consistent only with the 

hypothesis  of  the  guilt  of  the  accused  and  totally  inconsistent  with  his 

innocence.”                               
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24. The Apex Court in the case of Padala Veera Reddy v. State of A.P.  

1989 Supp (2) SCC 706, laid down that when a case rests upon circumstantial 

evidence, such evidence must satisfy the following tests:- (SCC pp. 710-11, para 

10)

“10.  (1) the circumstances from which an inference of  guilt  is  

          sought to be drawn, must be cogently and firmly established;

(2) those  circumstances  should  be  of  a  definite  tendency 

unerringly pointing towards guilt of the accused;

(3) the circumstances, taken cumulative, should form a chain so 

complete that there is no escape from the conclusion that 

within all human probability the crime was committed by 

the accused and none else; and

(4) the circumstantial  evidence in order to sustain conviction 

must be complete and incapable of explanation of any other 

hypothesis than that of the guilt  of the accused and such 

evidence should not only be consistent with the guilt of the 

accused but should be inconsistent with his innocence.”  

25. In the case of Hanumant Govind Nargundkar v. State of M.P. AIR, 

1952 SC 343 it was observed, thus:-

“It is well to remember that in cases where the evidence is of a 

circumstantial nature, the circumstances from which the conclusion of guilt is to 

be drawn should in the first instance be fully established, and all the facts so 

established should be consistent  only with the  hypothesis  of  the  guilt  of  the 

accused. Again, the circumstances should be of a conclusive nature and tendency 
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and they  should  be  such as  to  exclude  every  nature  and tendency and they 

should  be  such  as  to  exclude  every  hypothesis  but  the  one  proposed  to  be 

proved. In other words, there must be a chain of evidence so far complete as not 

to leave any reasonable ground for a conclusion consistent with the innocence of 

the accused and it must be such as to show that within all human probability the 

act must have been done by the accused.”

26. In the case of Sharad Birdhichand Sarda v. State of Maharashtra, 

AIR 1984 SC 1622, while dealing with the circumstantial evidence, the Supreme 

Court  laid  down  that  the  following  conditions  precedent  must  be  fully 

established before convictions could be based on circumstantial evidence. The 

conditions are:-

(1) the circumstance from which the conclusion of guilt is to be drawn 

should be fully established. The circumstances concerned must or 

should and not may be established.

(2) the facts so established should be consistent with the hypothesis of 

the  guilt  of  the  accused,  that  is  to  say,  they  should  not  be 

explainable  on  any  other  hypothesis  except  that  the  accused  is 

guilty; 

(3) the circumstances should be of a conclusive nature and tendency;

(4) they should exclude every possible hypothesis except the one to be 

proved; and

(5) there must be a chain of evidence so complete as not to leave any 

reasonable  ground  for  the  conclusion  consistent  with  the 

innocence  of  the  accused  and  must  show  that  in  all  human 
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probability the act must have been done by the accused.  

27. In this case, the prosecution in order to prove its case mainly relied 

on the following circumstances:

i. The death of Nil Kamal Nama Das was homicidal in nature.

ii. Nil Kamal was last seen with accused Surendra Nama Das in the 

hatchery of Abu Bakkar on the night of occurrence and came out 

together therefrom. 

iii. When father (PW 1) and brother (PW 3) of Nil Kamal went to the 

house of the accused in search of Nil Kamal, then father of the 

accused  told  them  that  Surendra  (accused)  just  returned  home 

being wet after taking part in 'marpit'.

iv. Recovery of a chain of the accused Surendra Nama Das beside the 

dead body. 

28. From the postmortem report  Ext.3,  it  appears that  doctor  found 

ligature mark at the level of thyroid cartilage, cut wound on the scalp and opined 

that  death is  due to  asphyxia  following strangulation which is  supported the 

inquest report. Though during cross, the medical officer stated that the ligature 

mark is possible due to accident but neither during cross of other PWs nor in 

statement u/s 313 CrPC defence took the plea that the deceased met with an 

accident. Moreover, there could not have strangulation mark on the neck if the 

deceased died in an accident.  Accepting the medical evidence it  is  clear that 

death of Nilkamal is homicidal. 

29. In  the  instant  case  of  the  circumstantial  evidence,  the  deceased 

being last seen with the accused is relevant.  Last seen together is one of the 
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circumstances to link the accused with the offence and prove his guilty. In this 

case, PW 11 Jamir Ali seen the accused on that night in front of the gate of the 

hatchery when the accused taking Rs.100/- and an umbrella from him went out 

from the hatchery, whereas PW 2, PW 3,  PW 5 and PW 6 stated that  Jamir 

reported PW 1 and PW 3 that the deceased taking Rs. 100/- went out from the 

hatchery  along  with  accused  Surendra  Nama  Das  on  being  called  by  him 

(accused). On the other hand, as per evidence of PW 1 not Jamir Ali, but Abu 

Bakkar, the employer of the deceased told him that taking Rs. 100/- from him, 

the  deceased  left  the  hatchery,  but  Abu  Bakkar  was  not  examined  by  the 

Investigating  Officer.  PW 11  Jamir  Ali  had  not  seen  the  deceased  and  the 

accused  going  out  together.  In  such  evidence,  it  is  difficult  to  come  to  the 

conclusion that the deceased accompanied with the accused left the hatchery. 

The FIR (Ext.6), suggests that accused Suren Nama Das along with some others 

had killed the deceased. 

30. In the case of Bodhraj v. State of J & K (2002) 8 SCC 45, the Apex 

Court observed as follows:

“31.  The  last  seen  theory  comes  into  play  where  the  time  gap 

between the point of time when the accused and the deceased were last seen 

alive and when the deceased was found dead is so small that possibility of any 

person other than the accused being the author of the crime becomes impossible. 

It would be difficult in some cases to positively establish that the deceased was 

last seen with the accused where there is a long gap and possibility of other 

persons coming in between exists. In the absence of any other positive evidence 

to conclude that the accused and the deceased were last seen together, it would 

be hazardous to come to a conclusion of guilt in those cases.”

31. In  this  case,  it  is  also  noticed  that  the  medical  officer  who 
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conducted  the  autopsy  on the  dead body did  not  note  the  time since  death. 

Taking the evidence of PW 11 if it is accepted that he saw both the accused and 

the deceased at 9/9.30 PM and dead body was recovered on next day at 7/8 AM, 

it is difficult to accept with certainty the case of the prosecution that accused 

alone was with the deceased during that period. On the other hand, as per PW 7, 

on that night deceased returned home at 10 PM from his job. In that case, when 

he again went out from home. It is well settled that in a case of circumstantial  

evidence, there has to be some degree of trustworthiness and certainty about the 

existence of the circumstance – mere probabilities are certainly not enough. 

32. Regarding circumstance No. (ii), PW 1, PW 2, PW 3, PW 5 and 

PW 6, the close relative of the deceased in their examination-in-chief stated that 

PW 1 & PW 3 went to the hatchery in search of the deceased Nil Kamal Das 

wherein  Jamir  (or  Abu  Bakkar  as  per  version  of  PW 1)  reported  that  the 

deceased along with the accused left the hatchery together taking Rs. 100/- at 

around 11.00 PM and thereafter when PW 1 & PW 3 went to the house of the  

accused, his (accused) father reported that the accused came home being wet 

taking part in marpit but those two material facts are not stated before the I.O. 

u/s 161 CrPC which was also confirmed by the I.O. The said statements they 

stated for the first time before the Court. Failure to disclose material facts in 

statement u/s 161 CrPC being the first statement raises doubt about disclosure in 

Court for the first time. Those witnesses have made material improvement while 

deposing in the Court and such evidence cannot be relied upon. Thus this part of 

evidence of the PWs to prove the one material circumstance does not pass the 

test of credibility. Moreover, PW 2 in his statement u/s 164 CrPC (Ext.2) also 

did not state the said versions made by Jamir Ali and the father of the accused. 

Rather PW 2 in statement u/s 164 CrPC made another version stating that when 

police boarded the accused in vehicle, then he heard the accused saying that on 

05.06.2014 at 11.00 PM he along with deceased Nilkamal came and then he 
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killed  Nilkamal.  But  this  version  was  not  made  during  deposition.  The 

independent witnesses PW 7, PW 9, PW 10 did not corroborate the version of 

the related witnesses.  Therefore,  it  is  doubtful  that  the father  of the  accused 

reported about return of the accused after taking part in marpit. 

33. Further as per testimony of PW 5, the mother of the deceased, she 

along with her husband PW 1 and son (PW 3) went to the house of the accused 

but PW 1 and PW 3 did not state that PW 5 also went with them to the house of 

the accused. Contrary to this PW 3 stated that the father of the accused informed 

that the accused again went out. Had they met the accused at home, why they 

did not enquire him about the deceased. Moreover, in statement u/s 313 CrPC 

accused denying visiting his house by father of the deceased claimed that he was 

in  his  house  on  the  very  night.  Presence  of  the  accused  at  home  was 

corroborated by PW 1.

34. Another  circumstance  i.e.  recovery  of  a  chain  allegedly  to  be 

belonged to the accused beside the dead body, PW 1 testifies that the silver chain 

was  marked  as  Suren  Nama  Das.  Contradicting  his  statement  PW  6  the 

daughter-in-law of PW 1 stated that she identified the chain to be of Suren Nama 

Das as the chain was put in pledge to her but denied marking the name of Suren 

Nama Das in the chain. I.O. also clarified about non marking the name in the 

chain. The M.Ext.1 the seized chain also shows no name marked. I.O. did not 

take steps to assert the ownership of the seized chain. This is a serious lapse in 

investigation and mere recovery of one chain without any marking beside a dead 

body does not lead to any conclusion that the chain so recovered belonged to the 

accused. Further as per seizure list Ext.5, I.O. seized a silver chain in broken 

condition. But the PWs including I.O. did not state that a broken chain was lying 

beside the dead body. M. Ext.1 the seized chain is also not a broken one. So it is 

also doubtful as to whether M. Ext.1 was found near the dead body.              
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35. Law  is  well  settled  that  when  the  prosecution  case  rests  on 

circumstantial  evidence,  motive  plays  an  important  part.  In  this  case,  the 

prosecution witnesses PW 1, PW 2, PW 3, PW 5 and PW 6 though tried to bring 

the motive for the incident taking the plea of enmity with regard to an incident 

that 3/4 months prior to the day of incident, the deceased had quarrel with the 

accused when the  accused caused an accident to a child  by bicycle  but  that 

alleged material fact was not stated in statement u/s 161 CrPC which also creates 

a doubt. Contrary to this, PW 10 Madan Ch. Das who informed police first in 

statement  u/s  164  CrPC  stated  that  on  previous  day  of  the  occurrence  the 

accused had a quarrel with the deceased but this fact was not supported by other  

PWs.  Moreover,  though  the  PWs  admitted  about  land  dispute  between  the 

parties, but it is also well settled that enemity is a double edged weapon.  

36. On the  above discussion,  I  am of  the  considered view that  the 

circumstances  relied  on  by  the  prosecution  in  this  case  are  neither  fully 

established nor consistent with the hypothesis of the guilt of the accused. These 

circumstances  do  not  exclude  the  hypothesis  of  innocence  of  the  accused, 

therefore,  accused  is  entitled  to  the  benefit  of  doubt.  Accordingly,  accused 

Surendra  Nama Das  is  acquitted  on  benefit  of  doubt  and  set  him at  liberty 

forthwith. His bail bond shall remain in force till next six months.  

37. Given under my hand and the seal of this court on this 19th day of 

October, 2015.

Dictated and corrected by me,  
            (I. Barman) 

                                        Sessions Judge 
                                          Bongaigaon

    (I. Barman)           
 Sessions Judge,
   Bongaigaon.                                               

    *******
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