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IN THE COURT OF THE SESSIONS JUDGE BONGAIGAON

U t S 4s7 t 34/37 6(2)(9) rpc
(Arising our of G.R. Case No. 0l' of 2OL2)

State of Assam

Vs.

Abdul Ali
Habu Ali .....Accused persons

PRESENT : Smt I. Borman,
Sessrons Judge,
Bongoigaon.

ADVOCATES APPEARED :

For the State : Sri R. Bormon, public prosecutor

For the occused : Harmina Khotun , Advocate

Date of Argument : 19.04.2018
Date of Judgment :20.04.2017

7' The prosecudon case as unfurled in the FIR is that on 28_
72-17 ar about 2:10 A.M accused Abdur Ari, Habu Ari and anorher one
cutting the rope of the door of the house of the informanvvictim entered
into her house in absence of her husband and by threatening, committed
her rape. It is further aleged that on raising alarm, she was assaulted by
the accused persons and then hearing hulla, when the neighbours came to
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her house, the accused persons fled away but after some time, the parents

of accused Abdul AIi and one Ranjam Ali coming to her house had

assaulted her for blaming their son in false allegation.

2. On receipt of the FIR from the victim, the I/C, North

Bongaigaon P.P. made GDE No. 637 dtd. 30.12.11 and forwarded the

same to the O/C, Bongaigaon P.S. Accordingly, the OiC, Bongaigaon P.S.

registered a case being Bongaigaon P.S. Case No. 01120L2 U/S

4571376(9) IPC and initiated investigation of the case. The Investigating

Officer visited the place of occurrence, recorded the statement of the

witnesses and at the close of investigation laid charge sheet U/S

a571376(g) IPC against accused Habu AIi and Abdul Ali showing them as

absconder.

3. On production of the accused persons Abdul Ali and Habu

Ali, the learned CJM, Bongaigaon vide order dtd. 14.10.2015 committed

the case to the Court of Session, Bongaigaon after observing the required

formalities, being the offence U/S 376(9) IPC exclusively rriable by the

Court of Session.

4. On commitment, after going through the police report

furnished under section 173 crPC and hearing both sides, having find a

prima facie case, charge was framed against the accused persons U/s

457/34/376 (g) IPC. The accused persons pleaded innocence when

charge was read over and explained to them and claimed for the trial.

Later on both the accused persons were enlarged on bail.
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5. POINT FOR DETERMINAIION:

i- whether the accused persons Abdul Ali and Habu AIi on

28.12.2011 at obout 2.10 AM ot Bhowlaguri under

Bongoigaon P.S. with common intention committed the

offence of house breaking by night by entering into the

house of the victim by cutting the knot of the door for
committing offence of rape and thereby committed on

offence punishoble u/s 457/34IpC?

ii. Whether the occused persons on the same day, place and

time committed gong rape on the victim ond thereby

committed an offence punishable u/s 376(2) (g) IpC?

In this case to bring home the charge against the accused

persons, prosecution side examined as many as g (nine) witnesses. I have

heard argument of both sides and also gone meticulously through the

evidence of the witnesses on record.

7. At the very out set, I would like to scrutinize the evidence

on record for the purpose of adjudication the charge against the accused

persons.

B. Pw 1 Jagadish sharma in his evidence stated that on the

day of incident at 1:00 - 1:30 AM the vicrim (pw 6) by crying come to

his house with her youngest son and called him. Accordingly, when he

awoke, the victim told that accused Habu Ali had assaulted her. As it was
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night, hence he sent her back saying that he would settle the matter in

the morning. on next day morning, he coming to the house of the victim

came to know that the villagers settled the matter between the parties.

During cross he stated that everybody in their village knew the victim as

a characterless woman who indulged in some illegal acts. He clearly

stated that he only heard that accused Habu Ali had assaulted the victim

and except that he heard nothing.

9. PW 2 Mojibur Ali deposed that one morning about 4/5

others were discussing in the tea stall of Khajar Ali at Bhowlaguri about

some quarrel that took place in front of the tea stall wherein he was also

called and thereafter the villagers settling the matter asked him to put

signature. During cross he stated that he did not know, between whom

the quarrel took place.

10. Pw 3 Khajaluddin deposed that on next day morning, at

around 8:30-9:00 AM he coming to his tea stall at Bhowlaguri heard that

the victim was telling that somebody entered into her house and had

assaulted her but he did not know who entered into her house.

11,- P.w.4 Ainal Hoque deposed that on next day morning at

around B:00 AM he heard from the vicrim that on last night somebody

entered into her house with intent to rape her but the victim did not tell

who entered into her house.

12. P.w.S Dr. Hafiza Ahmed deposed in her testimony that on

3r-12-r1at 11:25 AM, she examined the victim and found hymen-torn,
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urine for HCG-Negative, vaginal swab for detection of spermatozoa-No

spermatozoa seen and from clinical examination and investigation

reports found her age above 18 years and also stated that it could not be

ascertained whether the victim had been actually raped or not. she

proved the medical report as Ext.1 and the report of radiologist as Ext2.

1-3. P.W.6, victim as well as informant herself deposed that on

the night at around 2:00 AM while she was sleeping with her youngest

son, then accused Habu Ali and Abdul Ali along with two other unknown

persons by cutting the rope of the door of her house entered into her

house and accused Habu Ali and Abdul Ali with intent to outrage her

modesty pulled her. Thereafter they made her lay on the ground but not

succeeding to commit her rape, had assaulted her and left the place. Then

she raising alarm come to the house of accused Abdul Ali and informed

the incident to his mother but then she was assaulted by both the accused

persons, the parents of the accused Abdul Ali and by the mother-in-law

of accused Habu AIi. Later she filed the FIR. During cross she stated

that there was no electric connection in her house and it was dark night

when she slept by putting down the lamp. No torch light was also with

her. she clearly stated that due to darkness, she had not seen who

entered into her house. During cross she also made another story that on

that night accused Habu Ali and Abdul AIi for discharging call of nature

in front of her house, her youngest son gave a blow to Abdul Ali while

she prevented them and regarding that incident, the mother of accused

Abdul Ali and mother-in-law of Habu AIi scolded her for which she

Iodged this case but actually the accused persons did nothing to her.
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t4 P.w-7 s.I Dipak Kumar Baishya, during investigation

collected the medical report of the victim and also recorded the statement

of the victim regarding whereabouts of the accused persons. p.w.B s.I.
Premananda Nath another investigating officer stated that on being

entrusted to complete the investigation of the case, he had gone through

entrusted to complete the investigation of the case, he had gone through

the case diary and not finding the accused persons showing them as

absconder submitted charge sheet against the accused persons u/s

4571376(9) IPC vide Ext.3. He also proved the FIR as Ext.4.

16- P.w-g A.s.I. Durgeswar Talukdar, the investigating officer
stated that on being entrusted to complete the investigation of the case he

visited the place of occurrence, prepared sketch map of the place of
occurrence vide Ext.S, recorded the statement of the witnesses, sent the

victim for medical examination and also get recorded her statement u/s

164 Cr.P.C.

17. In this case in the FIR the victim alleged that she was

committed gang rape by accused Abdul Ali and Habul Ali. In deposition

though she stated that the accused persons entering into her house

attempted to commit her rape but during cross examination she

contradicting her own evidence stated that due to darkness she could not
identify who entered into her house. That apaft the victim stating

completely a different story during cross examination admitted that on

that night, the accused persons discharged call of nature in front of her

house and then on being prevented she was scolded by the family
members of the accused persons and hence she filed the case against the
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accused persons. She did not made a single whisper against any of the

accused persons that they entered into her house or raped her or

attempted to commit her rape. p.w.1 the co-villager only stated that the

victim reported him that the accused Habul AIi had assaulted her while

P.W.3 and P.W.4 other co-villagers deposed that the victim reported them

that somebody entered into her house and she was assaulted but they

were not reported as to who entered into her house. The medical

evidence (P.w.S) examined after two days of incident also does not

suggestive of commission of rape or any injury mark on her body. Being

a married woman, there may not be sign of sexual inter course but in the

case in hand, there is no incriminating evidence against the accused

persons for the alleged offence. The admission of the victim herself

reflects that for discharging call of nature in front of her house some

quarrel took place between the parties and hence out of anger she filed
the case. The evidence of p.w.1 and p.w.2 that there was some quarrel

between the parties and they, the villagers settled the matter between the

parties also supported the evidence of the victim that there was some

quarrel between them. victim's evidence clearly indicates that the

prosecution case is concocted one and the F.I.R. was lodged only to
harass the accused persons and as such, they can not be held guilty for
the alleged offence t/s 4s7134/376 (z)(g) Ipc or any other provisions of
law.

L2. In the above facts and circumstances of the case, I hold that

the prosecution failed to prove the case against the accused persons Habu
Ali and Abdul Ali of offence punishable u/s 4s7/34/276(z)(g) Ipc
beyond all reasonable doubt and hence they are acquitted from the said
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charge. Their bail bond shall remain in force till next six months.

13' Given under my hand and the seal of this court on this 20tr
day of April, 2018.

Dictated ond corre'gted by me,
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Q. Bdrrian)
Sessions Judge,
Bongqigoon.
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Urr)d
Sessions Judge,
Bongaigaon.
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APPENDIX

Prosecution witness:
PW1-JagadishSharma.
PW2-MojiburAli
PW 3 - Khajaluddin
PW 4 - Md. Ainal Hoque
PW 5 - Dr. Hafiza Ahmed (M.O)
PW 6 - victim
PW 7- Dipak Kumar Baishya (I.O)
PW B - Premananda Nath (I.O)
PW 9 - Durgeswar Talukdar (I.O)

Defence Witness:
Nil.

Ext.1 - Medical Examination Report of the victim
Ext.1(1) - Signature of Dr. Hafizi Ahmed
Ext.2 - Report of radiologist
Ext.2(1) - Signature of radiologist
Ext.3 - Charge Sheet
Ext.3(1) - Signature of premananda Nath
Ext.4 - Ejahar
Ext.4(1) - Signature of Noushad Ali
Ext.4(2) - Signature of Dipak Kumar Baishya
Ext.S - Sketch Map
Ext.5(1) - Signature of Durgeswar Talukdar

Nil.

Defence Exhibit:
Ni] A$
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( I. Barman )
Sessions Judge,
6ffagnm'dadt"
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