
IN THE COURT OF THE SESSIONS JUDGE::: BONGAIGAON

U/S 49BA/302 IPC
(Arising out of G.R. Case No. 198 of 2010)

State of Assam

Vs.

Sri Kalyan Barman..Accused

PRESENT.. Sri Binod Kumar Chetri,
Sessions Judge,
Bongaigaon.

ADVOCATES APPEARED :

For the State: Sri R. Barmon, public prosecutor

For the accused; Srr p. Sarma, Legol Aid Counsel.

Date of Argument :22.04.201g.

Date of Judgment : 20.05.201g.

L. The prosecution case, in briel as per FIR dated
3.4.2010 of Namita Ray is that the accused sri Kalyan Barman about 10
years ago got married socially with pratima Barman ( since deceased)
and out of their wedlock two children were bom to them. It is stated that
after the ma*iage the accused started to torture her demanding dowry.
on 2.4-2010 her daughter over mobile phone informed that the accused
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demanded Rs. 10,000.00 and failing to meet the demand the accused ar
about 2 P'M poured kerosene oii upon her with a view to kill her and set
her on fire. The victim woman was taken to hospitar and undergoing
treatment.

2' upon receipt of the ejahar, the officer Incharge,
North Bongaigaon patrol post entered the ejahar vide Generar Diary
Entry no. 5g dared 03.04.2010 and forwarded the ejahar to the o.c
Bongaigaon police station. Accordingry, the o.c Bongaigaon porice
station registered the case being Bongaigaon police station case no.
73612010 u/s 4gB(A) Ipc and entrusted sI, Bijir Dadhara to investigate
the case' During investigation, he visited the place of occurrence,
prepared the sketch map of the prace of occurrence (Ext 4), recorded the
statement of the witnesses. Inspector, paramananda Borah collected the
certified copy of post mortem examination report and on completion of
investigation laid charge sheet against the accused Kaiyan Barman U/S
498(A)2/302 rPC.

3. Accused person entered his appearance. He was
furnished with ail the necessary copies as required uls 207 cr.p.c, The
offence being excrusively triabre by the court of sessions, the rearned
Additional chief Judicial Magistrate, Bongaigaon vide order dated
30.10.2015 committed the case to the court of sessions, Bongaigaon.

4' After receiving the case and on appearance of the
accused, charge was framed against the accused U/S 4gBNgo2IpC and
after perusal of the police reporr furnished under section 173 cr.p.c
hearing both sides. Accused abjured his guilt and claimed to be tried.
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5' In this case to prove the guilt of the accused for
committing offence u/s 4gBA/302 Ipc prosecution side examined as
many as B witnesses. After closure of prosecution evidence accused was
examined u/s 313 cr.p.c. The accused person denied ail the alregations
brought against him and declined to adduce defence evidence. Heard
argument of both sides and also gone through the materials on record.

I) Whether the occused Kalyan Barman subjected
his wife Pratima Baman to cruelty with o view to
coerce her to meet unlawful demand of dowry and
thereby committed an offence punishable U/S 4gBA
IPC ?

II) whether the accused person on 02.04.2010 at
obout 2.00 p.M ot New Colony, Bongoigaon ser his
wife Pratima Barman on fire by pouring kerosene
oil due to which she died and thereby committed
murder punishable U/S 802 IpC ?

PROSECUTION CASE

PW 1, (Swapna Dey), deposed that the incident rook
place about s / 6 years ago at about 2.30/3.00 p.M when she was
sleeping, one nearby woman informed her that Rahul,s mother, pratima
Barman was screaming and asked her to go and see pratima. she went
there and saw the gate was locked and pratima was crying. The
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garhering peopre broke the rock of the gate and took her to another
quarter. She further deposed that pratima was suffering from burn
injuries and pratima \Mas taken to Railway hospital in an amburance. she
saw' the son of Pratima was crying and later on heard that pratima died.

In cross examination she stated that she didn,t know
how Pratima caught fire on her person.

PW 2 (Bapi Chodhury), deposed that on 1.4.2010
he heard that the wife of the accused, prtaima caught fire on her body
and she was taken to Railway hospital at New Bongaigaon and for better
treatment when she was taken to coochbehar died on the way. He
deposed that he heard from people that on 1.4.2010 the accused locked
the door and window of the house and set pratima Barman on fire. He
also deposed that the accused had the habit of taking arcohol.

In cross examination he stated that he heard about
the incident from others. He has no personar knowredge how the
deceased caught fire on her person.

9. pw 3 (Rahur Barman), son of the deceased as welr
as the accused deposed that his accused father used to assault his mother
and on L.4.20L0 at 3.00 p.M his father consumed arcohol assaurted her
mother, locked the gate of the house, poured kerosene oil upon her
mother and set her on fire in front of him. He opened the door and cailed
nearby people came and took his mother to hospital and his father fled
away from the back door. His maternar grand parents took his mother
for better *eatment to coochbehar but she died on the way. He gave
statement before the court and Ext 1 is the said statement.
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In cross-examination he stated that they are two
brothers, he is younger and at the time of incident he was B/ g years old
and his brother was at his grand father's house at Coochbehar. He stated
that his father did not a,ow her mother to talk with the neighborus and
his father used to stay in the office from B A.M to 6 p.M. He denied the
suggestion that his father was not at home at the time of incident. He
denied the suggestion that he deposed as rutored by his grand parents.
He denied the suggestion that his father did not pour kerosene oil upon
her mother, that he did not see the incident, that his father did not fled
away by the back side of the house. He denied the suggestion trrat her
mother died accidentally.

PW 4 (Namita Ray), deposed that the accused got
married with her deceased daughter sociaily and out of their conjugal rife
two sons born to them, she deposed that after the ma,iage the accused
meted torture to her daughter demanding dowry and did not alrow her
daughter to talk with them. one day at 4 p.M, one person from
Bongaigaon informed her that the accused set her daughter on fire and
she was taken to hospital and asked them to come to see her daughter,
she deposed that she alongwith some relatives came to see her daughter
in the hospital and her daughter told that the accused set her on fire. she
deposed that after consultation with the doctor she took her daughter to
coochbehar by ambuiance but on the way her daughter died and she

fl "led 
the ejahar (Ext 2) and inquest and post morrem over the dead body

( ? was done at Coochbehar.

\p4"f In cross examinarion she admitted that she did not

i,,.,.r.,gtflention the fact that the deceased told her that the accused set her on
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fire. she denied the suggestion rhat she did not submit the paper of

referring of her daughter by the hospital to the Police Station. He denied

the suggestion that after filing the ejahar she did not come to Bongaigaon

again. She deposed that though she knew that the accused tortured her

daughter but did not file any case thinking that the accused will mend his

habit. she denied the suggestion that the deceased died by accident

when she was preparing horlicks for his son. she denied the suggestion

that she filed false case against the accused.

11. PW 5, (SI, Paramananda Borah), the Investigating

officer deposed that the o.c of North Bongaigaon police out post

entrusted him to complete the investigation of this case. Earlier S.I Bijit
Dadhara, except collection of post mortem examination completed the

investigation. Accordingly, he went to coochbehar Kotr,vali police

Station but as the inquest report and post mortem examination report

were submitted to court, Munna Ray of Kotawali Police station

completed the investigation and he recorded his statement and said

Munna Ray gave him the certified copy of post mortem examination

report and on the basis of the certified copy of the post mortem

examination report he submitted the charge sheet (Ext 3),

In cross examination he stated that he did not collect

any medical report in regard to treatment of the deceased at Bongaigaon.

He denied the suggestion that without having any evidence against the

accused he filed the charge sheet.

Mo,*
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12. PW 6 (Bijit Dadhara), anorher Investigating Officer

deposed that on 3.4.20L0 at about 10.30 P.M he received an FIR and
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after receipt of the FIR he made GD entry no. 5g dated 3.4.201.0 and sent

the FIR to O.C Bongaigaon Police Station for registering a case and

visited the place of occurrence, examined the witnesses, drew the sketch

map of the place of occurrence (Ext 4) and sent the witnesses Bapi

choudhury swapana Dey, Krishna shil, Dipali Dev Ray, Rahul Barman

to the Court for recording their statement U/S 164 Cr.p.C and arrested the

accused and sent him to judicial custody., ." 
1. In his cross examination he stated that he did not

seize any article from the place of occurrence but he found smell of

kerosene at the place of occurrence. He statecl that the did neither collect

any medical documents in respect of the treatment of the deceased nor

examined the concerned doctor. He denied the fact that pW 3 gave

statement as tutored by them.

PW 7 (DrAmal Basak) deposed that on 4.4.20j,0he

conducted post mortem examination (Ext 5) on the dead body of
deceased Pratima Barman, 29 years and found that there was superficial

burn injuries of the whole body except the face and foot and opined the

cause of death was due to shock from burn injuries, which was ante

mortem in nature. He proved the post mortem examination report (Ext

s).

In his cross examination he stated that he did not

mention the percentage of burn injuries as well as time since death.

13.

14. PW B (Jugal Das) deposed that on 13.4.2010 he was

working as Bench Assistant in the Court of the Additional Chief Judicial

Magistrate, Bongaigaon and on that day the Investigating officer
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produced two witnesses namery Swapana Dey and Bapi choudhury for
recording their srarement u/s 164 cr.p.c. Accordingly, learned

Additional chief Judiciar Magistrate recorded the statement of swapna
Dey vide Ext 6 and Bapi Choudhury vide Ext 7 and put his signature
(Ext B) on the order dated 1.2.4.2070.

In cross examination he stated that at that time all
the Police station case records were kept in pSI office, Bongaigaon and
the Investigating officer used to produce the witnesses through pSI. He
stated that the signatures in Ext 6 and ExtT were taken by him but he did
not put his initial under the signatures.

The wife of the accused died in the house due to
bum injuries. The accused admits the same but says she herself set her on
fire and he was not present in the house at that time. He futher says he

has been falsely implicated.

15.

16.

V\

The evidence of PWs which includes the son (pW 3)
of accused speaks of accused pouring kerosene and setting his wife on
fire. Pw 4, the mother of the deceased, deposed that her daughter in the

hospital told her that the accused had set her on fire. pw 3 says the

accused came drunk, assaulted his mother, closed the door, poured

kerosene over her and set her on fire in front of him. There was no
reason for PW 3 to depose falsely against his accused father. similarly
there can be no reason for pw 4, the mother in law of the accused, to

depose falsely against his son-in-law, with whom her daughter was

married about L0 years back and having two sons. The door was locked,

as told by PW 3, is comoborated by pw 1, who deposed the people broke
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the door rock of the door and took out the injured pratima Barman and
took her to another nearby quarter. The presence of pw 3 is confirmed
by pw 1, who deposed that when she went there she found the gate
locked and saw pratima standing with her son (pw 3) and screaming.
Pratima was in petticoat and with burn injuries and pratima,s son i.e pw
3 was crying. pw 2 heard from people that the accused locked the gate. and burnt pratima. Ext 7 is the statement of pw 2 given before the then

he had been to Dangtol Railway Hospital where pratima Barman was' taken and saw the Police there and before porice pratima told that her
husband Kalyan Baman poured oil and burnt her. That the accused
consumed arcohor on that day as tord by his son pw 3, is corroborated by
Pw 2, who deposed that accused used to take arcohor. The foundational
facts of accused burning his wife pratima has been estabrished by the
prosecudon.

In the background of above evidence, the burden
shifted upon the accused to prove the prea of aribi taken by him that he
was not present in the house at that time and that his wife pratima Baman
burnt herself or otherwise.

L7.

18. The accused has taken the plea of alibi that he was
not present in the house when his wife burnt herself, whereas the
evidence is there of his presence in the house and it was he who burnt his
wife. He has not brought in evidence either by cross examination of the
PWs or by adducing evidence about his absence from the place of
occurrence. His son pw 3 has deposed about the presence of the accused
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in the house. The accused simpry stated that he was not present in the
house. when the defence of alibi utterry breaks down, it is a strong
inference that if the accused was not in fact where he says he was then in
all probability he was where the prosecution says he was.

The Hon'ble Supreme Court in AIR 2004 3249
(Narendar singh vs srqre of punjab) herd that strict prove is required to
prove the plea of alibi.

20. False plea of alibi is certainly a link in the chain of
circumstances. False evidence on the defence of aribi wourd be relevant
as the conduct of the accused and his indicative of a guilty mind as herd
by the Hon'ble Supreme court in 2003(4) scc 86 ( BabuDas vs state
of Modhya prodesh).

21. The Hon'ble Supreme Courr in (1997) 1 SCC 283
( Binay K singh vs State of Bihar ) held that the plea of alibi is need ro
be considered only after the prosecution has satisfactorily proved that the
accused was present at the spot of the incident and participated in the
crime' But once the prosecution succeeds in discharging the burden it is
incumbent on the accused, who adopts the prea of alibi, to prove it with
absolute certainty so as to exclude the possibility of his presence at the
place of occurrence. In this case the prosecution has proved the fact of
presence of the accused in the house and participating in the crime of
burning his wife.

19.

il.
IM.v{
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of proof and the onus of proof. Burden of proof lies upon the person

who is to prove a fact and it never shifts, but the onus of proof shifts.

such shifting of onus is a continuous process in the evolution of
evidence. I AIR 1964 sc 136 ( A. Roghavemma vs A. chenchamma) ).

23. The act of the accused burning his wife is to be

proved by the prosecution and this burden upon the prosecution which do

not shift. Once the prosecution has established this fact and the accused

has taken the piea of alibi the burden shifts as because this plea was

taken by the accused and it is his burden to prove the same. The word
alibi means 'elsewhere'. plea of alibi is not one of the general exception

containing in chapter IV of Ipc but is a rule of evidence recognized u/S
11 of the Evidence Act.

24- The burden of proving the plea of aribi was on the

accused but he failed to bring on record any such evidence which would,

even by reasonable probability establish his plea. The plea of alibi is in
fact is required to prove with certainty so as to completely exclude the

possibility of the presence of the accused at the place of occurrence. t
20LZ 6 SCC 204 (Jitendar Kumar Vs Srore of Haryana) ).

25. The accused has taken another plea that his wife
Pratima Barman burnt herself. So, burden lies upon him to prove this

fact when the prosecution has estabrished that it was he who burnt his

wife. The evidence of prosecution witnesses are clear, cogent and

sufficient that it was the accused who poured oil over his wife and bumt

her, resulting in her death. By cross examination the defence could not

Contd....
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shake the credibility of the testimony of the pws. From the testimony of

the PWs there appears no doubt about the fact deposed by them. There

appears no reason for implicating falsely the accused.

26. PW 3 is the son of the accused aged about 1_5 years

when he adduced evidence on 8.9.2016 and when the incident took place

on 2.4.2010 he must have been around 9 years of age. Ext f. is his

statement U/S 164 Cr.P.C and at that time he has mentioned his age as 9

years. The statement was recorded on 13.4.20i-0 i.e on the 10e day of

the incident and at that time also he stated the same fact before the

Magistrate. The accused in his sratement U/s 3i.3 Cr.p.c stated that his

son PW 3 was tutored to say so against him. But what for ? The incident

is of 2.4.2010 and the FIR was lodged on 3.4.20r.0 at 10.00 A.M by smti

Namita Roy (PW 4) who is the mother of the victim. The FIR was

received vide North Bongaigaon P.P. G.D Entry no. 59 dated 3.4.2010 at

10 A.M. Had the relation been cordial and there was no such allegation

of harassment or if the accused had not burnt his wife, his mother-in-law

would not have on the very next day lodged the FIR (Ext 2) against the

accused.

27. Coming to the delay parr in lodging the FIR on rhe

next day. The family members of the accused includes his wife and two

sons. His son (Pw 3) was with them and the other son was in the house

of his in laws at Abuwar Pathar in the district of coochbehar. pw 4
immediately reached Bongaigaon on receipt of the information on that

night and was busy with the treatment of her daughter at Railway

Hospital at New Bongaigaon and after making necessary enquiry sheh/ai
Contd....
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lodged the F'IR on the next day morning at l-0 A.M. The delay is well
explained from the facts and circumstances of the case itself.

PW 2 in his statement U/S 164 Cr.p.C (Ext 7) stated

that the victim at Railway hospital stated before Police that her husband

Kalyan Barman poured oil upon her and burnt her. Being so the
Investigating officer should have taken steps to record the dying
declaration of the victim but failed to do so. Even without dying
declaration prosecution has proved the fact that the accused burnt his

wife.

29. The other allegation as per FIR (Ext 2) is that the
accused used to demand dowry and torture the informant's daughter. on
2.4.20L0 i.e the day of incident her daughter informed her over phone

that the accused has demanded Rs. 10,000.00. In her evidence as pw 4
the informant has deposed that the accused used to torture his wife
demanding dowry. There is no reason not to believe the evidence of pw
4 and there is no reason for her to depose falsely against her accused son

in law.

28,

30. In view of the above discussions and finding amived

at it is held that the prosecution has been able to establish the charge of
49BA and 302 IPC against rhe accused beyond all reasonable doubt.

Hence the accused Kalyan Barman is convicted for the said offences.

31. Heard the accused on the question of sentence. His
reply recorded in separate sheet and kept with the case record.

32. The plea of the accused is that his wife was taken to

coochbehar instead of Lower Assam Hospital against his advise and had
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his wife been taken to Lower Assam Hospital instead of coochbehar she
would have been saved. He has also shown concern for his two sons.

The punishment provided Us 4gB A IpC is upto to 3
(three) years and fine and that for offence u/s 302 Ipc the punishment is
for death or imprisonment for rife and fine. The act of the accused do not
come within the purview of rare of the rarest case and as such, death
imprisonment is not appropriate in this case.

33.

34. Considering all aspects of the matter, the accused on
being convicted for offence u/s 498 A and 302 Ipc is hereby sentenced ro
undergo rigorous imprisonment for a period of 3(three) years and fine of
Rs. 1000.00 (one thousand), in defaurt, further imprisonment for 1(one)
month for his offence u/s 498 A Ipc and imprisonment for life
alongwith fine of Rs. s000.00 (five thousand), in defaurt further
imprisonment for 6(six) months for his offence u/s 302 Ipc.
35' The period arready undergone in sentence to be
considered for set off in terms of section 428 Cr.p.C.

Given under my hand and seal of this Court on the
20'h day of May, 2019.

and corrected by me,

.rh
)

(Bi
Ses

@Jngd Kr Cheui):*
SEddions Judge, ,.,
Borigaigaon.
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APPENDIX

Prosecution witness:
PW 1- Swapna Dey.
PW2-BapiChoudhury.
PW3-RahulBarman.
PW 4 -Namita Ray.
PW 5 - SI, Paramananda Borah.
PW 6 - Bijit Dadhara, I.O.
PW7-DrAmaiBasak.
PWB-JugalDas.

Court witness

Nil
Defence Witness:
Nil.

Ext-1 Statement U/S 164 Cr.p.C
Ext-2 Ejahar.
Ext-3 Charge sheet.
Ext 4 Sketch map of the place of occurrence.
Ext 5 Post mortem examination report.
Ext 6- Statement U/S 164 Cr.p.C.
Ext 7- Starement U/S 164 Cr.p.C.
Ext I Order dated 13.4.2010.
Material Exhibit:
Nil.
Defence Exhibit:
Nil
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