
IN THE COURT OF THE SESSIONS ruDGE

ADVOCATES,APPEARED :

1.

BONGAIGAON

Sessions Case No. 16(M)/2012.
u/s 120(B)t L2L/ t2tN L22 tpc, 25(1_4)
of the Arms Act read with section 10/13 of
the Unlawful Activity (prevention) Act.
(Arising out of GR Case No.247t2004)

State

Vs.
L. Lakheswar Nath,
2. Aniruddha Nath and
3. Pulak Bharali @ Uday Das.

......Accused

PRESEN? ; Sri Binod Kr. Cheti,
Sessions Judge,

Bongaigaon.

Sri R. Barman, Public prosecutor

for the State.
Sri M.Kalito, Advocate

for the accused.

Date of Argument : 22.02.20Lg.

Date of Judgment : 18.03.2019.

JUDGMENT AND ORDER

The prosecution case, in brief, is that on 28.10.2004 at

about 7,30 P.M the o.c, sorbhog police station alongwith Additional
superintendent of Police, Barpeta and staff proceeded to village Dotara on

being led by LILFA militant Sri Uday Das @ pulak Bharali under police

custody in connection with Sorbhog police station case no. 226/2008 u/s
353/307 IPC read with section 27(3)Arms Act read wifi 4 Explosive Substance
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Act read with 10/13 of uA(p) Act and on being shown by Udya Das, arms and

ammunition were recovered from the premises of accused Lakheswar Nath

situated at village Patkata (Singbhanga) and from the house premises of
accused Aniruddha Nath situated at village Patkata under Manikpur police

Station in presence of the local witnesses which were kept concealed under the
ground covered by plastic polythene paper.

2. On receipt of the ejahar a case being Manikpur police

station case no.80/2004 u/s 120(B)/L2L/1.2L(A)/L22 lpc read with secrion

25(1-A) Arms Act, read with section 10/13 of the Unlawful Activity
(Prevention) Act was registered and after completion of investigation submitted

charge sheet against the accused persons Lakheswar Nath, Aniruddha Nath
and Pulak Bharali @ Uday Das.

3. After furnishing copies to the accused persons as
required uls 207 cr.P.C as the offences are exclusively triable by the Court of
Sessions, the case is committed by the Sub-Divisional Judicial Magistrate,
Bijni on 11.01.2012 to this Courr.

4' The accused persons put their appearance before
the court and having found prima-faice case against the accused persons
charge was framed by my predecessor under section 1,20(B)r1zL/L21,(A)/L2z
IPC read with section 25(1-A) of the Arms Act read with section 10/13 of the
unlawful Activity (prevention) Act which was read over and exprained to the
accused persons, to which they pleaded not guilty and claimed to be tried.

In this case, prosecution examined L3 (thirteen)
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witnesses and the defence examined none. The plea of the defence is the

plea of denial.

6. The prosecution witnesses are mentioned in
Appendix-I to the judgment, the documents exhibited in Appendix-Il and

seized materials exhibits in Appendix-Ill.

P o ints f o r d eter minatio n

(i) Whether the accused persons Lakheswar Nath,

Aniruddha Nath and Pulak Bharali @ Uday Dos being

members of an unlawful assembly ulfa or otherwise

entered into criminal conspiracy to wage war against,

possessed arms and ammunition and on 28.10.2004 at

village Patkata under Manikpur police Sfafion found to

have concealed arms and ammunition in their compound

and thereby committed on offence U/S 120(8) of the

IPC?

(ii) Whether the accused persons during the same time

conspired to commit wage war or attempted to wage war

against the Government of India and thereby cornmitted

an offence punishable U/S 121 Aof the IpC ?

(iii) Whether the accused persons during the same time

waged war or attempted to wage war against the

Government of India and thereby committed an offence

punishable U/S 121 of the IpC ?
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(iv) Whether the accused persons during same time

collected arms and ammunition with the intention of
waging war or being prepared to wage against the

Government of India on 28.L0.2004 found fo possess

arms and ammunition and thereby committed on offence

punishable U/S L22 of the IpC ?

(v) Whether the accused persons on 2g.1_0.2004 found to

be in possession of two AK 56 rifles, four numbers of AK
56 magazines, TZg round of ammunition and one

separate butt of AK 56 rifle ond thereby committed an

offence punishable U/S 2S(1-A) of the Ams Act ?

(vi) Whether the accused persons during the same time

and place being members of ULM,an unlawful

organization, tookpart in commission of unlawful

activity and thereby committed an offence U/S L0/1B of
Unlawful Activity (prevention) Act ?

Prosecution Evidence

8. Before proceeding with the anarysis of the evidence,

it is felt just and proper to discuss the evidence of witnesses in a nut shell.

9' pw 1 (Anukur Nath) heard that his vilrage person
Lakkheswar Nath was arrested by the porice and that some articles were
recovered from his possession. He did not know what articles were
recovered.
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PW 2 (Rajeswar Das) knows accused Lakkheswar

Nath and Aniruddha Nath. His evidence is that in the year 2004 on one

night at around 12:00 midnight police knocked the door and opening the

door he saw Police, Army men and many public. police called them to

the house of Lakkheswar Nath and from there Lakkheswar Nath was

taken to sarbhog P.s. on being inquired for the reason of arresting

Lakkheswar Nath, it was told that on going to the police Station it wiil be

known. Police told them that arms were recovered from the courtyard of
Lakkheswar Nath. His signature was taken by the police at the police

Station. He has not seen any seizure of any articles.

11. PW 3 (Jaymoti Nath) is the wife of accused

Lakkheswar Nath and her evidence is that about L2 years back one night

Police came to their house and asked them to go to the sarbhog p.s. on
the next day her husband along with village people went to the police

station. one night her husband was kept at the p.s and let off on next
day.

10.

12,

h*

PW 4 (Sabita Nath) and pWS (Bharat Nath) in their
evidence stated that on that night Police came to their house and told their
elder brother Aniruddha Nath to go to the police station. They do not
know why their brother was called to the police station.

13. PW 6 (Kishor Nath) is the brother of accused

Lakkheswar Nath and his evidence is arso similar to that of pw4 and 5
that the Police asked his brother to go to the sarbhog p.s on the next day.
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14' pw 7 (Madhab Nath) was caled by the police on
that night to go to the house of accused Aniruddha Nath and took his
signature in a paper.

15' pw g (sahir Ari) was cailed by the police of sarbhog
P.S on that night to go to the house of accused Aniruddha Nath and he
was asked to put his signature on a paper. He does not know about the
incident and also does not know why his signature was taken.

16. PW I (SI Rustam Raj Barhma) was posted at
Manikpur P.S during that time and on 31-10-04 he was endorsed this case
for investigation. He visited the place of occurrence, drawn the sketch
map, examined he witnesses and recorded their statement. He arrested
Uday Das @'pulak Bharali, Lakkheswar Nath and Aniruddha Nath
finding materials against them. During investigation he seized the seizure
list prepared by S.I Biren ch Deka, o.c Sarbhog p.S (pw 12). with and
L79 rounds of AK56 ammunition in connection with sarbhog p.s case
no' 226103 and given in 'zimma' of that seizure list to S.I Biren Ch
Deka.Another seizure list prepared by SI Biren ch Deka (pw 1,2) for
seizure of one AK s6 Rifle, two nos AK s6 rifle magazines and separate
butt of AK 56 rifle in connection with sorbhog police station case no.
22612003. Those two seizures list in original were returned to pw L2.
He collected the certified copy of expert report regarding examination of
the seized arms and ammunition. Ext.r" is the seizure list prepared by him.
Ext.2 and 3 are the sketch map drawn by him.

PW I in his cross examination stated that the FIR of
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this case was lodged by sri Biren ch Deka of sarbhog p.s. He did not

ascertain the owner of the place of occurrence. He even did not ascertain

from which place the arms and ammunitions \^/ere recovered. During the

time of search and seizure by s.I Biren ch Deka, the staff of Manikpur
P.S were present and no GD entry was made at Manikpur p.s in this
regard. He prepared seizure list on 20-03-200s. He do not know where
from the arms and ammunitions were recovered. The seized arms and

ammunitions were not examined by the experts and those arms and

ammunitions not produced before the Court.

17. PW 10 Prafulla Kumar Nath is the son of accused

lakkheswar Nath and accused Aniruddha Nath is his uncle. His evidence

is that on that hight at around 1:00 AM police from Sarbhog came to their
house and called them. The police asked them to go to the sarbhog p.S

on next day and accordingly on the next day he along with his father,

uncle and village people went to Sarbhog p.s. After inquiry the police

detained his father and his uncle.

PW 10 was declared hostile. He was confronted by
the prosecution that he stated before the Police about the visit of ulfa
Pulak Bharali and his company to their house on earlier occasion on 2g-
10-04 Police man from sarbhog p.s brought pulak Bharali and on being
shown by Pulak Bharali AK s6 rifle, AK sg Magazine and LZg
ammunitions were recovered from the western side of his house.

18. pW11 (SI padmeswar Deka) was the O.C of
Manikpur P.s on 31-10-2004 and on that day he received a FIR from srik;**
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Biren Ch Deka O.C Sarbhog P.S and registered the same as Manikpur

Police Station case no. 8012004 u/s 120(B)1t21,1t21(A)1L22 IPC and

endorsed the case to SI Rustam Raj Brahma (PW9) for investigation.

Ext.4 is the FIR. After PW9 further examination was done by SI

Bhupendra Nath Das, SI Hriday Nath and SI Manoj Kumar Lahakar

(PW13). He obtained the prosecution sanction and on completion of

investigation he submitted charge sheet against accused persons. Ext.S is

the prosecution sanction and Ext.6 is the charge sheet.

In his cross PW11 stated that no information was

given by PW12 at Manikpur PS to conduct his search and seizure. He

has not submitted the armour report with the charge sheet. He has not

submitted the prosecution sanction for offence u/s 10/L3 of UA(P) Act.

19. PW 12 (SI Biren Ch Deka) was the O.C of Sarbhog

P.S during that time and he registered Sarbhog P.S case no. 80/2004 u/s

L20(B)lt2tll2l(A)1122 IPC. During investigation Uday Das @ Pulak

Bharali, the Alfa activist confessed of keeping arms and ammunitions and

explosives at Dhutaragaon under Sarbhog P.S and Patkatagaon.

Accordingly he took Pulak Bharali to show the place where the arms and

ammunitions were concealed and as shown by Pulak Bharali AK 56 rifle,

175 rounds of ammunition etc. were recovered from below the ground of

half constructed club house at Dhutara and thereafter accused Pulak

Bharali took them behind the house of accused Lakkheswar Nath from

bamboo groove from where AK 56 rifle, t'wo AK 59 magazines and 179

rounds of ammunition recovered. The arms and ammunitions recovered
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from Dhutara village are the arms and ammunitions of Sarbhog p.s case
no. 80/2003. From the house of Lakkheshwar Nath, pulak Bharari took
them to the house of Aniruddha Nath and as being shown by pulak

Bharali two AK 56 magazine and one extra AK 56 rifle butt were
recovered from below the land behind the house of Aniruddha Nath.
Pulak Bharali admitted that he is an Alfa activist.

PW 12 further deposed that as the arms and
ammunition recovered from the land of accused Lakkheshwar Nath and
Aniruddha Nath falls under the Manikpur p.S he lodged the FIR in
Manikpur P.S.'Ext.4 is the said FIR. Ext.1 is the seizure list in respect of
seizure of traro seizure list. M.Ext.r. is the photocopy of the seizure list
vide MR no.124 (04) (under objection being xerox) vide Ext.L AK s6
rifle no. 3202247, two AK 56 magazine and LZg rounds of live
ammunitions kept in steal container were seized. M.Ext.2 is the copy of
another seizure list vide MR no. 12g (04) (under objection being xerox)
in respect of seizure of one AK s6 rifle bearing numbe r LT222669, two
AK 56 magazine, one separate butt of AK 56. M. Ext.1 and M.Ext.2 are
the certified copy to be true copy of seizure list.

M. Ext.3 is the seizure of AK 56 rifle having no.
3202247. M.Ext.4 and M.Ext.4(1) are two AK s6 magazines. M.Ext.S
are 178 rounds of live ammunition kept in steal container.

In his cross examination pw12 stated that he is not
the I.o of this case. He informed the Manikpur p.S over phone while on
his way to Manikpur p.s. He has not seen the discovery memo or the

{::,,

-\ [ '.i-/ l.-i
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statement of Pulak Bharali before the court. He has not mentioned the

boundaries of the place of seizure and not mentioned the owner of the

land of that place. He obtained the signature of accused Lakkheswar

Nath and Aniruddha Nath in material Ext.1 and M.Ext.2 as witnesses.

There is no mention of instrument used for digging the earth in the

seizure list. with respect to M.Ext.l and M.Ext.2 the case is proceeding

against the accused before the Court at Barpeta.

20. PW13 (SI Manoj Kumar Lahakar) the O.C of
Manikpur P.s and on 2s-01-07 he received the case diary of Manikpur

P.s case no. tiolo+ from s.I Hriday Kalita. During investigation he has

written to the o.C Sarbhog P.S to hand over the seized articles but in the

mean time he'was transferred.

2L. Argument raised by defence

(1) In course of investigation of Sorbhog police

station case no. 22G/2003 fa[ing under the District of Barpeta, the

Investigating officer entered into the jurisdiction of Manikpur police

Station under the district of Bongaigaon.

(2) No independent witness to the seizure and even

the signatures of the witnesses in the seizure list not proved.

(3) The Investigating Officer (pW 9) did not
ascertain from whose place the alleged arms and ammunitions were
recovered.

Contd...
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(a) The Investigating officer (pw 12) did not no know
where from the arms and ammunitions were recovered.

(5) No evidence whether the arms recovered were
serviceable or not.

(6) Armour not examined.

(7) Prosecution sanction not obtained.

(B) The place of recovery as per pW 12 is hatf
constructed ciub house and not the house of the accused.

(9) No police officer from Manikpur police station
present at the time of search and seizure.

(10) No statement or evidence to prove leading to
discovery.

(11) No separare seizure rist and the seizure rist was
torn from the case diary and produced in evidence.

(12) No evidence at all with respect to the charges
U/S 120, 120(B), 121 IpC and section 10/j_3 of UA(p) Act.

(13) SI, Bhupendra Das Nath and SI, Hriday Kalita
not made witness and not examined.

(14) Citation placed :
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(2008) Sup GLT 310 (Rupam Basumatary & ant Vs
State of Assam)

(1981) Crl LJ 1734 (Ramlal Lohar vs State of
Assam)

(2006) 1 SCC (Cri) 586 (Peerappa & Ors vs State of
Karnataka)

(1997) SCC (Cri) 6St (Jackaram Singh vs State of
Punjab)

DISCUSSION. DECISION AND REASONS THEREOF

This case is solely based on the basis of leading to

discovery. In this case it is arms and ammunition said to have been

recovered on,28.10.2004 from the compound of accused Lakheswar Nath

and Aniruddha Nath on being led by ulfa militant Uday Das @ pulak

Bharali while in custody in connection with Sorbhog Police Station case

no. 22612003. During that operation arms and ammunition were

recovered from three places, one from the compound of half constructed

club at Dotara, next from the compound of Lakheswar Nath behind his

house and third from behind the house of Aniruddha Nath kept concealed

below the groom at Patkata village under Manikpur police station. It was

Pw-12 (o.c of sorbhog police station atthat relevant time), who led the

n 
operation of leading to the discovery at Dotara and patkata under

ll Manikpur Police Station. It is only the recoveries so made for which theN,7
l%q\ ..,d6gflccused 

were arrested and are before the Court. So, the evidence of pW-

{""ry:lr,ii.oi 
t, is vital for the prosecution to succeed in establishing basically the

$gi'a;- charge of possession of arms and ammunition and other charges thereof.
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The informant of this case is S.I., Biren Ch Deka

(Pw 12) of sorbhog police station. His evidence is that accused uday
Das @ Pulak Bharali, an ULFA activities was arrested in Sorbhog police

Station case no. 226/2003 and during investigation the accused revealed

that some arms and ammunitions are kept concealed at Dewtaragaon and

Pawkatagaon and accordingly after taking due information from the

senior he left for those two villages alongwith the accused pulak Bharali
and as shown by the accused recovered one AK s6 rifle, 179 round of
ammunitions of AK 56 rifle from the compound of one half constructed

club house at Dewtara. From there the accused pulak Bharali took them

to Pawkata village and shown the place behind the house of accused

Lakheswar Nath and as shown by pulak Bharali one AK 56 rifle, 2

magazine of AK 56 rifle and 179 round of ammunition were recovered

from below the bamboo groom. From there pulak Bharali took pw L2 to
the house of accused Aniruddha Nath and from behind the house shown

the place where the arms and ammunitions were kept conceared. The land
was dark and two magazines of AK 56 rifle and one Butt of AK 56 rifle
were recovered- The a,,ns and ammunitions recovered from the
compound of the half constructed club house at Dewtara were in
connection with sorbhog police station case no. 226/200z. As the arms
and ammunition recovered at pawkata village from the compound of
accused Lakheswar Nath and Aniruddha Nath falls under Manikpur( accused Lakheswar Nath and Aniruddha Narh falls under Manikpur

W,n 
Police Station he lodged an FIR in this respect at Manikpur police

Ig'T *or,o.**S'ation' 
Ext 4 is the said FIR. Vide Ext L he seized nvo seizure lists and

*ff}j$rT;ln 
they are M'Ext L to M.Ext 2 which are seizure list in respect of the

Police Station he lodged an FIR in this respect at Manikpur police
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seizure of arms and ammunitions from the house of Lakheswar Nath and
Aniruddha Nath. M. Ext 3 to M.Ext B are the seized arms and
ammunirions seized vide M. Ext 1 and M. Ext 2 ( seizure list no. 1).

24' pw 1 to pw B and pw i.0 are the witnesses of this
case other than the porice officers. None of these witnesses has deposed
of seen any such recovery from the compound of the accused Lakheswar
Nath orAniruddha Nath not even the recovery from the compound of half
consuucted club house at Dewtaragaon. They have not seen any such
arms and ammunitionbeing seized or being shown to them by pw 12
during that time. Pw 1 says that he heard from some one that police
recovered some articles from the possession of Lakheswar Nath. pw 12
was knocked'by the porice on that mid night and took him alongwith
others to the house of Lakheswar Nath and on being enquired for the
reason of arresting Lakheswar Nah, he was told that it will be known
after coming to the porice station. porice told them that they recovered
some arms from the courtyard of Lakheswar Nath. His signature was
taken at the porice station and he has not seen such seized articres.

25. PW 3 is the wife of accused Lakheswar Nath, pW 4
and PW 5 are the brothers of accused Aniruddha Nath and pw 6 is the
brother of accused Lakheswar Nath. Their evidence is that on that night
Police came to their house and asked Lakheswar Nath and Aniruddha
Nath to come to the police station. They do not know why Lakheswar
Nath and Aniruddha Nath were cailed to the porice station. pw 3 and
Pw 6 says that they went to police station on the next day with
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Lakheswar Nath.

26. pw 7 and pw g were caled by the porice on that

night and took their signatures but they do not know why their signatures

were taken. PW 1-0 is the son of accused Lakheswar Nath and his

evidence is also similar to that of his mother pw 3 and uncle pw 6.

27. PW 10 was declared hostile by the prosecution and

confronted with his earlier statement. The earlier statement of pw 10

was that Police came on that night with one Pulak Bharali and shown the
place from wtrere some arms and ammunition were recovered, that place

is to the east of his house. This statement of pw 10 before the pw 12 is

taken to be correct still then he has not stated that the place from where
the arms and ammunition were recovered is their land or that of his
father. There is no evidence also that in that particular place his father
concealed those arms and ammunition.

28- Now coming back to the evidence of pw 12 that the
arms and ammunition were recovered from the compound of Lakheswar
Nath and Annirudha Nath as shown by the accused pulak Bharali, there is
no evidence that the land from where the arms and ammunition were
recovered belonged to the accused or that they have concealed those arms
and ammunition in that place. There is no seizure witness to support the
claim of PW L2 even the original seizure list are not before the court.
Pw 12 has seized the copies of those two seizure rist and has produced
them as M.Ext L and M.Ext 2 during his evidence and Ext f. is the seizure
list of those two Material exhibits.
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PW 11 was the O.C of Manikpur police Station at

that relevant time and on 31.10.2004. He received the FIR from pw 12

and registered it as Manikpur police Station case no. g0/2004 and

endorsed the same to s.I Rustom Raj Brahma (pw 9) for investigation.

After Pw 9 the investigation was continued by s.I Bhupendra Nath Das,

S.I. Hriday Kalita and S.I Manjoy Kr Lahakar (pW 13).

29.

30.

32.

As per PW 9, during investigation he arrested the

accused persons, seized those two original seizure list vide Ext 1 from

Pw 12 and thereafter returned back those two seizure lists to pw 12. He

collected the certified copy of expert repoft regarding the examination of
those arms and ammunition. Ext 2 and Ext 3 are the sketch map drawn
by him. i

31. Though pw g has prepared the sketch map, but in his

evidence he is silent as to the sketch map of which place. perusal of Ext
2 and Ext 3 depicts the place of occurrence marked as 'A' in Ext 2 to be

withing the premises of Lakheswar Nath having lemon plants and
tamarind plants and nearby banana trees. The distance from the dwelling
house is shown to be 40 meters from the residence of Lakheswar Nath.

Ext 2 also reflects the house of Kishore Kr Nath, the brother of the

accused Lakheswar Nath which is nearby and it is marked as ,c,. No
boundary has been shown except road and dried up river on eastern and
western side and one foot track on the northern side.

W Ext 3 is shown as the place belonging to Aniruddha
Nath from where arms and ammunition were recovered. Ext ,E, is shown
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as the dwelling house of Aniruddha Nath ; 'D' as the dwelling house of

one Bharat Nath ; 'B' is the cultivable paddy field of Aniruddha Nath.

The distance from the place of occurrence (marked 'A') to the house of

Aniruddha Nath (marked 'E') is 25 meters. Here also no boundary is

shown excePt village road at a distance on the eastern side and foot track

on the northern side.

33. surprisingly, PW g in his cross examination stated

that he did not ascertain the owner of the land from where the arms and

ammunition were recovered. He even did not ascertain the place from

where those arms and ammunition were recovered as because they were

recovered by PW 12, as per prosecution story. No one has supported the

Pw 1-2 version and PW 9 has not ascertained the actual place or the

owner of that land. He also did not know as to from whom the arms and

ammunition were recovered, as stated by him and the arms and

ammunition were not examined by the expert.

34. As per PW 11 he registered the case and

investigation was done by pw g, sI Bhupendra Nath Das, sI Hriday

Kalita and after completion of investigation the case diary was submitted

to him and after obtaining prosecution sancrion (Ext 5) he submitted the
charge sheet (Ext 6) against the accused persons. He has not done any
investigation and prosecution has not examined sI Bhupendra Nath Das

and Hriday Kalita and from the evidence as it appears from the record
substantial part of the investigation was done by pw g and prior to him
by PW 12 and so far pw 12 is concerned his evidence is confined to
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leading to discovery of arms and ammunition and seizure thereof. As

stated by him, he is not the Investigating officer of the case. He did not

know whether the statement of the accused pulak Bharali as regards

discovery was recorded or not. No photography or videography was

shown during such seizure. He has not seized the instrument by which
the earth was dug to bring out the arms and ammunition.

35. PW 13 received the case diary for investigation on

the transfer of sI Hriday Kalita and he simply wrote to the o.c sorbhog

Police station to hand over the seized arms and ammunition but on his

transfer he could not collect by himself.

36. From the above discussion it is seen that there is no

witness to the seizure of such arms and ammunition by pw L2 and there

is no evidence that the arms and ammunition were recovered from the

lands belonging to or under the possession of accused Lakheswar Nath.

There is also no evidence that these two accused persons have kept those

arms and ammunition in those places or that they have knowledge about

the same. There is no evidence also as regards the statement of accused

Pulak Bharali giving sratemenr before the pw L2 or any other

Investigating officer that he knew the place of that he led them to find
out those arms and ammunition. There is no witness to this fact of
leading to discovery. pw g, the Investigating officer did not ascerrain

the exact place from where the arms and ammunition were said to have
been recovered by pw 12 and he has also not ascertained the owner or
possessor of that land. In support of his contention the learned defence
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counsel Mr M. Kalita has praced reliance on two citations of the Hon,bre
Gauhati High court and r,vo citations of the Hon'ble supreme court, as

mentioned above, In the case of Ram Lal Lohar (supra), the Hon,ble
Gauhati High court in para 5 of this judgment held that there was no
evidence that the accused led the Police to the place of occunence on the
fact that there was no statement of the accused rJ/s 27 of the Evidence
Act or any General Diary entry being proved of accused making any such
confession. The reference of the accused in the case of Rupom
Basumatary (supra) is not on the law point of section 27 ofthe Evidence
Act. In the case of peerappa & ors vs state of Karnataka, the Hon,ble
supreme court acquitted the accused on the ground of no proof of prior
information passed to the police officer in presence of panch witness as
claimed by the Investigating officer for which no reliance can be placed
on the evidence as to the recovery so as to make it admissible U/s 27 of
section I of the Evidence Act.

37. In the case of Jackram singh vs State of punjab

(supra), the prosecution case was based on the alleged disclosure
statement of the accused for the recovery of crime weapon and cartridges.

In that case none of the two panch witnesses were examined and seondly

disclosure statement does not bear the signature or thumb impression of
the accused, the absence of which detracts material or the authenticiy and
reliability of the disclosure statement.

38. The law on the point to discovery as envisaged u/s
27 of the Act has been succinctly discussed by the Hon,ble Gauhati High

Contd...



(20)

court in Full Bench (3) judgment in rhe case of Rajiv phukan and another
vs State of Assam reported in 2009 (2) GLT 411. This case was taken up
on the basis of reference made to the Hon'ble High court as to whether
disclosure statement be admissible u/s 2T of he Evidence Act require to
be reduced in writing. The Hon'ble High court in para 56 of the
judgment held that disclosure statement's, to be admissible urs 2z of the
Evidence Act, is not statutorily to be reduced in writing, though prudence
in writing in order to enable the court to know exactly as to what the
accused is alleged to have stated and the extent to which the information
given by him is admissible.

39. The decision of the privy counsel in pulukuri
Kottayya v,Emperor, AIR Lg4z pc 67 : (1947 (aB) cri LJ s33) is the
most quoted authority for supporting the interpretation that the ,,fact

discovered" envisaged in the section embraces the prace from which the
object was produced, the knowledge of the accused as to it, but the
information given must rerate distinctry to that effect.

40. The Hon'ble Mr Justice K.T.Thomas in the case of
state of Maharashtra vs Damu reported in (2000) 6 scc 26g observed in
para 36 as under :

"36. The basis idea embedded in Section 27 of the
Evidence Act is the doctrine of confirmation by subsequent events. The
doctrine is founded on the principre that if any fact is discovered in a

search made on the strength of any information obtained from a prisoner,
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such a discovery is guarantee that the information supplied by the
prisoner is true. The information might be confessional or non-

inculpatory in nature, but if it results in discovery of a fact it becomes a

reliable information. Hence, the legislature permitted such information to
be used as evidence by resfficting the admission portion to the minimum.
It is now well settled that recovery of an object is not discovery of a fact
as envisaged in the section. ,'

41,. The provisions of Section 2T of the Evidence Act are

based on the view that if a fact is actually discovered in consequence of
the information given, some guarantee is afforded thereby that the
information was true and consequently the said information can safely be

allowed to be given in the evidence, because if such an information is

further fortified and confirmed by the discovery of articles or the weapon

of crime and which leads to the belief that the information about the

confession made as the articles of crime cannot be false.

42. The fact discovered embraces that place from where

the object was produced/recovered and the knowledge of the accused as

regards such subject matter.

43. In the instant case, the prosecution has miserably

failed to prove the leading to discovery as envisaged uls 27 of the

Evidence Act and the case laws, as discussed above. The prosecution

claimed of recovery of arms and ammunition from the possession of
accused Lakheswar Nath and Aniruddha Nath has also not been proved as

because, the Investigating Officer during investigation has not verified
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the owner of possession of plot of land and the Investigating officer
(Pw-g) has not verified the places from where the arms and ammunition

were recovered. None of the independent witnesses supported the

prosecution version of such recovery of any such arms and ammunition.

44. Prosecution has not produced any evidence as to the

involvement of the accused with respect to the offences charged u/s

120(B)/r21/L2l(A)1122 Ipc read with section ro/tg of the Unlawtul
Activity (Prevention) Act. Not a singre witness including the police

Officer has uttered a single word as to the involvement of the accused of
the offence charged against them. pw-12 has deposed about the accused

Pulak Bharali as UIfa activist and arrested in connection with Sarbhog p.S

case No.22612003 and during investigation, the accused pulak Bharali

confessed of concealing the arms and ammunition and that he will show

those places where the same are concealed. As per pw-12, it was the

accused Pulak Bharali who has led him to village Dhutara and

Patkatagaon and has shown the arms and ammunition wherein about. The

facts, as discussed above, there is no evidence as to the discloser

statement made by the accused pulak Bharali and recovery of arms and

ammunition expect Pw-L2, whose evidence is not corroborated by any

independent witnesses or pw-g, who was endorsed to investigate the case

at the first instances in this case.

45. For what has been discussed above, it is herd that the

prosecution has miserably failed to bring home, the charges u/s

120(B)lLzl/l2L(A)lL22 tPC read with section 2s(1-A) Arms Acr, read

with section L0/13 of the Unlawful Activity (prevention) Act, against the
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accused persons and as such the accused persons namely Lakheswar

Nath, Aniruddha Nath and pulak Bharali @ uday Das are acquitted of the

said charges and set them at liberty forthwith.

The seized arms and ammunition be confisticated to
the State.

46. Given under my hand and the seal of this Court on the
18s day of March, 2019.

Dictated afd corcected by me,
\/

WK\
( Binod xrl6.iit

_HW

(1

w,
(Binod Kr. Cheti)

Sessions Judoe-

ffi.d#
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APPENDIX I
Prosecution witness:

PW 1-Anukul Nath.
PW 2-RajeswarDas.
PW 3-JaymotiNath.
PW 4-SabitaNath.
PW 5-BharatNath.
PW 6-KishorNath.
PW 7 -Madhab Nath.
PW I - SahidAli.
PW 9 - SI, Rustom Raj Brahma.
PW10 - Prafulla Kr Nath.
PW 1L- Retired SI padmeswar Deka.
PW 12 -SI Biren Ch Deka.

APPENDIX II

Irt-? Sketch map of the place of occumence.

I*al Sketch map of the place of o..r..un.u.
Ext-4 FIR
Ext-S Prosecutibn sanction
Ext 6 -charge sheet' 
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M.Ext 3- Seizure of AK so .inu ,o. 
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M.Ext 4 - 2 AK56 magazines
M.Ext S- 17g rounds ofhu. ammunition.

Defence Wihess:
Nil.
Defence Exhibit:
Nil.

Ext-l- Seizure llst.
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