
IN THE COURT OF THE SESSIONS JUDGE     :::::::::::::::     BONGAIGAON
                                   

Sessions Case No. 44 (BGN)/2014
                                                U/S 302/34 IPC

    (Arising out of G.R. Case No. 889 of 2011)

                       State of Assam
  
                            Vs.

                          1. Musstt. Gulestha Begum 
    2. Md. Mafiul Ahmed

                 ......Accused

PRESENT : Smt. I. Barman,
                                          Sessions Judge,
                                          Bongaigaon.

ADVOCATES APPEARED :  
    
For the State : Sri A. K. Nath, Public Prosecutor

For the accused : Sri M. Rahman       

                    Date of Argument  : 21.12.2015, 04.01.2016

Date of Judgment : 08.01.2016

JUDGMENT  AND  ORDER

1. On 29.12.11 at around 7.30 PM on receipt of an information over 

phone  from one Jamiruddin of  village Bhowlaguri  that  the  tenant  of  Sankar 

Chouhan died while sleeping, PW 13 the I/C, New Bongaigaon P.P. made the 

GDE No. 601 dtd. 29.12.11 and started investigation. He visited the place of 

occurrence wherein Musstt. Gulestha Begum another tenant of Sankar Chouhan 

had shown him the dead body of a 35/40 years aged person, seized a broken
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mobile from the place of occurrence. Thereafter on 30.12.11 at 11.30 AM one 

Mujahar Ali lodged an FIR before the I/C, North Bongaigaon O.P. alleging that 

on 29.12.2011 at about 2.00 PM accused Gulestha Begum called his nephew 

Rabiul Hoque to her rented house and he suspected that Gulestha Begum and her 

husband  Mafiul  Ahmed  killed  Rabiul  Haque  by  administering  poison. 

Accordingly, on receipt of the FIR PW 13 made the GDE No. 614 dtd. 30.12.11 

and sent the same to the O/C, Bongaigaon P.S. 

2. Accordingly  on  receipt  of  the  FIR,  Bongaigaon  P.S.  Case  No. 

649/11  u/s  302/34  IPC  was  registered  and  PW 13  investigated  the  case.  In 

course  of  investigation,  he  recorded the  statement  of  the  witnesses,  sent  the 

viscera for FSL examination and at the close of investigation laid charge sheet  

against the accused Gulestha Begum and Mafiul Ahmed U/S 302/34 IPC.

3. On  appearance  of  the  accused  persons,  the  learned  Judicial 

Magistrate, 1st Class, Bongaigaon vide order dtd. 07.05.2014 committed the case 

to the Court of Session, Bongaigaon after observing required formalities, being 

the offence U/S 302 IPC exclusively triable by the Court of Session.   

4. After committal, on appearance of both the accused persons, after 

going through the police report furnished under section 173 CrPC and hearing 

both sides, having find a prima facie case, charge was framed by my learned 

predecessor  against  the  accused  persons  U/S  302/34  IPC.  Both  the  accused 

persons pleaded innocence when the charge read over and explained to them and 

claimed for the trial. 

5. POINTS FOR DETERMINATION:

1. Whether  the  accused  persons  on  29.12.11  at  about  2  PM  at  

Bhowlaguri  village,  under  Bongaigaon  P.S.  in  furtherance  

                                                      Contd----P/3



     :::3:::

of  common  intention,  committed  murder  intentionally  or  

knowingly by causing the death of Rabiul Haque ?

6. In  this  case  to  bring  home  the  charge  against  the  accused, 

prosecution side examined as many as 13 witnesses. In the statement recorded 

U/S 313 CrPC, the accused persons denied all the allegations levelled against  

them. Defence did not lead any evidence. I have heard argument of both sides 

and also gone through the entire case record.

DISCUSSION, DECISION AND REASONS THEREOF:

7.    The prosecution in order to prove the charge under section 302 

IPC, has examined Dr. Gopal Ch. Ray, who conducted the autopsy on the dead 

body of deceased Rabiul Haque as PW 2 and found a follows:

Wounds – position and character – Nil. 

Bruise – position, size and nature – Nil. 

Cranium  and  spinal  canal:  1.  Scalp,  skull,  vertebrae  –  Intact. 

Membrane – Intact. Brain and spinal cord – Intact. 

Thorax: 1. Walls, ribs and cartilages – Intact. 2. Pleurae – Intact & 

congested. 3. Larynx and trachea – Intact & congested and contained froth. 4. 

Right  lung  –  Intact  &  congested.  5.  Left  lung  –  Intact  &  congested.  6. 

Pericardium – Intact & congested. 7. Heart – Intact. 8 Vessels – Intact. 

Abdomen: 1.  Walls  –  Intact  with  abdominal  distension.  2. 

Peritoneum – Intact & congested. 3. Mouth – Pale and contained froth. Pharynx 

– Congested and contained froth. Oesophagus – Congested. 4. Stomach and its 

contents – Congested and distended with full of undigested food material and 
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foul smelling gas. 5. Small intestine and its contents – Intact and congested with 

semi-digested food material.  6.  Large  intestine  and its  contents  –  Intact  and 

contained foul smelling gas and faecal matters. 7. Liver, spleen, kidneys – Intact 

and congested.  8.  Bladder  –  Intact  and contained small  amount  of  urine.  9. 

Organs of generation – Intact. 

Muscles,  bones and joints: Injury – Nil.  Disease or deformity – 

Nil. Fracture – Nil. Dislocation – Nil. 

Doctor  opined that  cause of death could not be ascertained and 

hence specimen of stomach, kidney, liver, small intestine and large intestine are 

preserved and handed over to police for Forensic Laboratory Examination. 

8. PW 11 Panchal Kr. Das, Scientific Officer, Toxicology Division, 

Directorate of Forensic Science, Assam deposed that on 04.02.2012 he received 

a parcel through their Director in connection with Bongaigaon P.S. Case No. 

649/11 U/S 302/34 IPC for examination consisting of five exhibits enclosed with 

a sealed carton wrapped with markin cloth cover which was sealed with the 

impression  of  seal  “SP Bongaigaon” corresponding with  the  seal  impression 

forwarded. 

Description of articles

1. One plastic jar containing specimen of stomach and its contents         

marked as exhibit No. Tox-76/12(a).

2. One plastic jar containing specimen of kidneys part marked as exhibit No. 

Tox-76/12(b).

3. One plastic jar containing specimen of livers parts marked as exhibit No. 

Tox-76/12(c).

4. One plastic jar containing specimen of small intestine marked as exhibit 

No. Tox-76/12(d).           
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5. One plastic jar containing specimen of large intestine marked as exhibit 

No. Tox-76/12(e).

The viscera were preserved in preservative saturated solution of 

common salt and on examination found that the exhibits no. Tox-76/12(a), Tox-

76/12(b),  Tox-76/12(c),  Tox-76/12(d)  and Tox-76/12(e)  gave positive  test  for 

Zine Phosphide rodenticide. 

9. The result of the chemical examination clearly shows that the food 

consumed by the deceased gave positive for zine phosphide rodenticide. 

 

10. Bearing in mind the cause of death of deceased Rabiul let me now 

come to the evidence of PW 1 Mujahar Ali,  the informant,  the uncle of the 

deceased. He deposed that on the day of incident at around 7.30 PM while he 

was  watching  TV  in  his  house,  then  one  Godai  Ali  coming  to  his  house, 

informed  him  that  Rabiul  Haque  died  at  Bongaigaon,  Bhowlaguri.  After 

receiving the information, on enquiry, Hatem Ali S/O Godai Ali a resident of 

Bhowlaguri  called  him  to  come  to  Bhowlaguri.  Accordingly  they  went  to 

Bhowlaguri  and  found  the  dead  body  of  Rabiul  Hoque  in  the  house  of 

Champalal Chouhan upon bed wherein Rabiul Haque resided as tenant. At the 

place  of  occurrence,  they  met  accused  Gulestha  Begum and  on  asking,  she 

reported that  she offered tea to Rabiul,  her husband accused Mafiul  and one 

Hindi Master and after taking tea, Mafiul and Hindi Master left the place and 

Rabiul slept in the bed. After some time she heard some sound from mouth of 

Rabiul  and  he  died.  At  that  time  Gulestha  was  with  Rabiul.  He  heard  that 

Gulestha had love affair with both Rabiul and Mafiul and for Gulestha, Rabiul 

expended  money.  He  suspected  that  Gulestha  administered  some  poison  to 

Rabiul  mixing with tea  due to which he died.  Thereafter  he lodged the  FIR 

Ext.1. During cross, he stated that the land of the father of the accused Mafiul is 
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adjacent to his land. Though he denied the suggestion that he protested when the 

father of Mafiul sold his land situated in front of his (PW 1)  house to another 

but  he  admitted  that  regarding this,  they  had dispute.  He  further  stated  that 

Rabiul was a married person and he had four daughters. For business purpose, 

Rabiul resided at Bhowlaguri in a rented house. He did not know if Rabiul had 

love affair with the daughter of Champalal Chouhan. On next day morning, he 

lodged  the  FIR.  He  denied  the  suggestion  that  the  fact  of  offering  tea  by 

Gulestha to Rabiul, Mafiul and one Hindi Master was not reported to police.   

11. PW 3 Hajrat Ali deposed that on the day of incident at night, his 

elder brother Wahab Ali, over phone, informed him that his son Rabiul died at 

Bongaigaon. Accordingly on the next day morning, he along with the family 

members, came to Bongaigaon and found the dead body of Rabiul in his rented 

house at Tuniapara. In the said rented house, he met the accused Gulestha and he 

came  to  know  that  both  the  accused  persons  resided  in  one  room  and  the 

deceased Rabiul resided in another room of the rented house. He also noticed 

some  substance  like  'jel'  from  the  mouth  of  the  deceased.  He  proved  his 

signature in the inquest  report  Ext.3.  During cross,  he stated that  he did not 

know how Rabiul died.  

12. PW 4 Jobed Ali hearing about the death of Rabiul,  came to the 

place of occurrence and found the dead body inside the house. He noticed some 

swelling injury over the neck of the deceased. He also proved his signature in 

the inquest report. He did not know how and in whose house Rabiul died.  

13. PW 5 Jamiruddin deposed that on the day of incident at around 4/5 

PM while he was returning home from China Market, he noticed many persons 

in the rented house of the accused persons. Then he stopped there and on being 

asked, one Rohen Ali told him that he was called saying that Rabiul fell ill but
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he found that Rabiul already died. He noticed some froth from the mouth of the 

deceased. Then he informed police over phone. Accordingly police came. He 

also stated that  accused Gulestha told him that  Rabiul  administered sleeping 

tablet.  According to  him, the deceased did not  reside  in the rented house of 

Chouhan and he did not know how Rabiul died. 

14. PW 6 Amir Ali hearing about death of Rabiul at about 8 PM, he 

went to the house of Champalal Chouhan wherein both the accused persons and 

deceased were  residing.  He found accused Gulestha there  and dead body of 

Rabiul upon bed. He proved his signature in the inquest report. He also did not 

know how Rabiul died. 

15. PW 7 Rohen Ali, the owner of “Rimi Medical” Pharmacy deposed 

that  on  the  day  of  incident  at  around  5  PM,  Basanti  Chouhan  came  to  his  

pharmacy and saying that her tenant has been suffering from fever, called him to 

her house. Accordingly, he went to her house wherein he was shown a sleeping 

person to be ill. He examined the pulse of the person and came to the opinion 

that  about  20/30  minutes  ago,  the  said  person  died.  He  noticed  white  froth 

coming out from the mouth of  the  deceased.  According to  him, the accused 

Gulestha Begum resided in the adjacent rented room of the deceased and so far 

his knowledge, accused Gulestha Begum was a relative of the deceased but he 

did not know how the deceased died. 

16. As  far as PW 8 Basanti Chouhan, the owner of the rented house is 

concerned,  she stated that  both the  accused persons and one Muslim person 

resided in her house on rent. On the day of incident after returning home, she 

came to know about the death of the person. According to her,  the deceased 

along with his wife resided in her house and after death of the person, his wife 

intended  to  flee  away  therefrom  but  the  villagers  resisted  her.  She  further 
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deposed that after returning home, seeing the dead body of the person, she called 

a Pharmacist  and had shown the dead body but nobody killed the deceased. 

Rather he died due to illness. 

17. PW 9 Champalal  Chouhan,  the brother of  PW 8 stated that  the 

deceased sometimes used to come to the house of the accused and after two days 

on returning home, he came to know that the person who sometimes used to 

come  to  the  house  of  the  accused  died  but  he  did  not  know how he  died. 

Contradicting his own statement during cross he stated that the deceased resided 

in one rented room of his house.

18. PW 10 Bulbuli Chouhan, the daughter of PW 9 deposed that both 

the accused persons resided in a room of their  house on rent and Rabiul the 

nephew of the accused Mafiul resided in another room of the said house. On the 

day of incident the accused persons brought a Bihari person to show her for 

marriage and after seeing her, the Bihari person left her house. Later on, at about 

4.30 PM on return from tuition, she heard that Rabiul died in his rented room. 

During cross, she stated that after seeing her, the accused Mafiul and the Bihari 

boy left her house and she proceeded for tuition. Later on, she came to know that 

after she proceeded for tuition, accused Gulestha and her aunty went to market 

but she did not know how deceased died. 

19. PW 12 Roseleen Das, the then Circle Officer, Bongaigaon deposed 

that on 29.12.2011 as per direction of the D.M., Bongaigaon she conducted the 

inquest on the dead body of Robiul Hoque at Bhaulaguri under Bongaigaon P.S. 

in connection with New Bongaigaon P.P. G.D. Entry No. 601 dtd. 29.12.2011 

and found the dead body lying in the east and west direction on the bed. Eyes 

were closed and he was wearing check shirt and black long pant with a jangia.  
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20. PW 13 Paramananda Bora is the Investigating Officer. He deposed 

that  on  29.12.2011  at  about  7.30  PM  while  he  was  serving  as  I/C,  New 

Bongaigaon P.P. one Jamiruddin of Bhowlaguri over telephone informed him 

that the tenant of Sankar Chouhan died while he was sleeping. Accordingly he 

made the GDE No. 601 dtd. 29.12.2011 and went to the place of occurrence. On 

reaching the place of occurrence Gulestha Begum had shown him the dead body 

of  one  35/40  old  person.  He  searched  the  room and  finding  only  a  broken 

mobile,  seized the  same vide seizure  list  Ext.6.  According to  him,  on being 

asked Gulestha Begum told him that on that day her husband accused Mafiul 

Ahmed and deceased Rabiul Haque were taking meal at about 4 PM together. 

After taking meal her husband Mafiul proceeded to his first wife and deceased 

Rabiul proceeded to take rest in the bed of their kitchen. Thereafter at about 5 

PM,  Gulestha  Begum proceeded  to  purchase  flesh  as  per  instruction  of  the 

deceased but after returning at about 6 PM, she heard some sound from her 

kitchen.  Then  she  called  the  family  members  of  the  owner  namely,  Basanti 

Chouhan, who accordingly called a Pharmacist but the Pharmacist found Rabiul 

dead. He immediately informed the incident to his superior authority, recorded 

the statement of the witnesses and also prepared the sketch map of the P.O. vide 

Ext.7.  As it  was night then, hence on next day he took steps for conducting 

inquest on the dead body by Executive Magistrate and sent the dead body for 

postmortem examination. On next day i.e. on 30.12.11 at about 11.30 AM on 

lodging  an  FIR  by  Mujahar  Ali,  he  sent  the  same  to  Bongaigaon  P.S.  for 

registering a case and arrested the named accused Mafiul Ahmed and Gulestha 

Begum.  He  also  sent  the  viscera  for  FSL examination  and  at  the  close  of 

investigation submitted charge sheet Ext.8 against the accused persons. He also 

deposed that during investigation he came to know that the accused Gulestha 

Begum had illicit relation with the deceased and for that reason there was family 

dispute between them. During cross he stated that he received the viscera on 
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30.12.11  and  sent  the  same  for  FSL examination  on  02.02.12.  During  that 

period, the viscera was in Malkana of the Police Station but no any register was 

maintained in that respect. 

21. On reading the evidence of the PWs it reveals that the deceased 

resided in rented room of Champalal Chouhan and in a nearby room, both the 

accused persons resided. As per evidence of PW 7 and 9, deceased was relative 

of accused Mafiul. The evidence of PW 1 reflects that accused Gulestha told him 

that she offered tea to her husband, deceased Rabiul and one Hindi Master and 

after having tea Mafiul and Hindi Master went away while deceased proceeded 

to sleep but after sometimes she heard some loud sound of neck of the deceased 

and he died but in statement u/s 161 CrPC PW 1 stated that  when Gulestha 

returned home by purchasing flesh,  she heard some sound from neck of  the 

deceased and on calling one nearby Pharmacist, he declared Rabiul dead. So, he 

made different version in his evidence. The evidence of PW 1 that deceased, 

accused Mafiul and one Hindi Master took tea as offered by Gulestha was not 

supported by PW 10 to see whom, one Bihari Hindu came with the accused 

persons.  Moreover,  he  was  not  present  at  the  time  of  death  of  Rabiul. 

Corroborating the  fact  of  coming one Hindi  Master,  PW 10 the  daughter  of 

Champalal Chouhan stated that on that day the accused person brought a Hindi 

Master to show her for marriage purpose and seeing her, the Hindi Master and 

Mafiul left the place and she also proceeded for tuition. Later on she heard that 

after she left for tuition, accused Gulestha with her aunty went to market. Police 

had not  seized  any cup or  other  utensils  except  a  mobile  from the place  of 

occurrence to prove that the deceased took tea in the house of accused. The 

Hindi Master who took tea with deceased and accused Mafiul together before 

the incident as stated by PW 1 to be reported by accused Gulestha was also not  

examined by the Investigating Officer. 
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22. As  per  postmortem  examination,  stomach  was  found  distended 

with  full  of  undigested  food and  foul  smelling  gas  and intestine  with  some 

digested food with foul smelling gas and faecal matters. Thus it reveals that the 

deceased took food material before death. There is no evidence when and where 

he took food. On the other hand, so far the evidence of PW 5, accused Gulestha 

told that the deceased took sleeping tablet. There is no evidence that the accused 

had in possession of and/or access to, poison what had been used in the present 

case. There is also no evidence whatsoever indicates that it was the accused who 

mixed or put the zine phosphide rodenticide in the food that consumed by the 

deceased. 

23. When a case rests on circumstantial evidence, the circumstances 

must  not  only  be consistent  with the  guilt  of  the  accused,  but  must  also be 

inconsistent  with  his  innocence  meaning  thereby  that  every  reasonable 

possibility of innocence of the accused must be excluded before the accused is 

held guilty of an offence on the strength of circumstantial evidence.

24. The standard of proof required,  for  the purpose of convicting a 

person, on the basis of circumstantial evidence, has been laid down, with great  

clarity, in the case of Hanumant Govind Nargundkar Vs. State of M.P., reported 

in 1952 SCR 1091, wherein the Court has pointed out that the circumstances, 

which  are  relied upon,  must  be  fully  established and the  chain  of  evidence, 

furnished by the  circumstances  so established,  should  make a  complete  case 

against the accused and shall not leave any reasonable ground for conclusion 

consistent with the innocence of the accused. The relevant observations, made in 

Hanumant Govind Nargundkar case, read as under:

“It is well to remember that in cases where the evidence is of a 

circumstantial  nature,  the  circumstances  from which the  conclusion of 
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guilt is to be drawn should in the first instance be fully established, and 

all the facts so established should be consistent only with the hypothesis 

of  the  guilt  of  the  accused.  Again,  the  circumstances  should  be  of  a 

conclusive nature and tendency and they should be such as to exclude 

every hypothesis but the one proposed to be proved. In other words, there 

must  be  a  chain  of  evidence  so  far  complete  as  not  to  leave  any 

reasonable ground for a conclusion consistent with the innocence of the 

accused and it must be such as to show that within all human probability 

the act must have been done by the accused.”

25. Referring  to  the  case  of  Hanumant  Govind  Nargundkar,  the 

Supreme  Court,  in  Sharad  Birdhichand  Sarda  Vs.  State  of  Maharashtra,  

reported  in  (1984)  4  SCC  116,  has  pointed  out  that  in  case,  based  on 

circumstantial evidence, the circumstances from which the conclusion of guilt is 

required to be drawn shall be fully established and the facts, so established, shall 

be not only consistent with the hypothesis of guilt of the accused, but shall be in 

consistent with any hypothesis of innocence of the accused. 

26. In the instant case, the claim of PW 1 is that the accused Gulestha 

had love affair with the deceased and he suspected that Gulestha administered 

poison to the deceased mixing with tea. Love affair with accused Gulestha was 

not corroborated by other PWs including PW 3 another uncle of the deceased 

and the landlord of the rented house where the accused persons and the deceased 

resided. 

27. As per sketch map and seizure list, dead body of the deceased was 

found in the rented room of the accused person. But the evidence of PW 1 and 

PW 3 the uncle of the deceased reflects that the dead body of Rabiul was found 

in his own rented room owned by Champalal Chouhan. As per evidence of PW 8 
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Basanti Chouhan the sister of Champalal Chouhan, the deceased with his wife 

resided in their rented room and after death, the wife of the deceased attempted 

to flee away therefrom however the villagers resisted her. But the I.O. did not 

examine the most material witness the wife of the deceased who was present 

there, the reason best known to the I.O. Moreover, it appears from the version of 

all PWs that accused Gulestha never fled away from the place of occurrence, as 

all PWs met her at the place of occurrence. Rather as per evidence of PW 8, the 

wife  of  the  deceased  attempted  to  flee  away.  Even  assuming  that  accused 

Gulestha had love affair with deceased, the nephew of her husband and that the 

deceased have a  cup of  tea  that  by  itself  cannot  be  treated as  incriminating 

circumstances against the accused as discussed above. There is also no evidence 

at what time, the deceased took tea in the house of the accused as alleged by PW 

1 and when he proceeded to take rest in his (deceased) room. There no evidence 

when and where the deceased took meal. The probability of taking meal by the 

deceased after alleged taking tea in the house of accused cannot be ruled out. No 

any article was seized from the house of the accused to prove that he took tea or 

meal in the house of the accused persons. Prosecution also failed to prove that 

the accused possessed or purchased poison. The link of circumstances is missing 

in the case. 

28. To convict an accused on the basis of circumstantial evidence, the 

incriminating circumstances have to be proved and must point to the guilt of the 

accused only and to no one else. Mere suspicion, however strong may be, cannot 

take the place of proof. There is no any cogent evidence on record showing that 

the accused persons killed the deceased by administering poison to him. 

29. Under the circumstances, having given careful consideration to the 

submission made by the learned counsel appearing for the parties and in the light 

of the evidence discussed above, I am of the view that the prosecution has failed 
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to  prove  beyond  all  reasonable  doubt  that  the  accused persons  administered 

poison to the deceased. 

30. In  the  above  circumstances,  I  am  of  the  opinion  that  the 

prosecution failed to prove its case against the accused persons and they cannot 

be held guilty for the offence punishable under section 302 of IPC. Accordingly 

both the accused Gulestha Begum and Mafiul Ahmed are acquitted from the 

charge and set them at liberty forthwith. Their bail bonds shall remain in force 

till next six months. 

31. Given under my hand and seal  of this  Court  on this  8 th day of 

January, 2016, at Bongaigaon.  

Dictated and corrected by me,

                           (I. Barman)
                                               Sessions Judge
                                               Bongaigaon.

   (I. Barman)                                                  
 Sessions Judge,
  Bongaigaon. 

******
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A P P E N D I X 

Prosecution witness:
PW 1 – Md. Mujahar Ali
PW 2 – Dr. Gopal Ch. Ray (M.O.)
PW 3 – Md. Hajrat Ali
PW 4 – Md. Jobed Ali
PW 5 – Md. Jomiruddin
PW 6 – Md. Amir Ali
PW 7 – Md. Rohim Ali 
PW 8 – Smt. Basanti Chouhan 
PW 9 – Sri Champalal Chouhan
PW 10 – Smt. Bulbuli Chouhan
PW 11 – Sri Panchal Kr. Das
PW 12 – Smt. Roseleen Das
PW 13 – Sri Paramananda Borah (I.O.)

Defence Witness:
Nil.

Documents Exhibited by Prosecution:
Ext-1 FIR
Ext-2 Postmortem report.   
Ext-3 Inquest report.
Ext-4 FSL report.
Ext-5 forwarding letter of FSL report. 
Ext-6 Search and seizure list.  
Ext-7 Sketch map.
Ext-8 Charge sheet. 

Material Exhibit:
Nil.

Defence Exhibit:
Nil

                                    ( I. Barman )
                      Sessions Judge,

                                                                                                    Bongaigaon


