
IN THE COURT OF THE SESSIONS JUDGE BONGAIGAON

Sessions Case No.46 (M)/2018
U/S 366 IPC

(Arising out of G.R. Case No. 118 of.2014)

State of Assam

Vs.

Kapil Pathak .....Accused person

PRESEN?I Smt LBarman,
Sessions Judge,
Bongaigaon.

ADVOCATES APPEARED :

For the Srote

For the occused

Date of Argument
Date of Judgment

Sri R. Barman, Public Prosecutor

Anila Kunro ri, Adv ocate

27.t1.20L8
29.11.2018
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JUDGMENT AND QRDER

1. The prosecution case as unfurled in the FIR is that on l-2-

03-14 at around 6:30 PM accused Kapi) Pathak coming to the house of

the informant by a bike, had kidnapped her victim daughter aged about

16 years, taking advantage of her absence at home and thereafter though

on L3-03-14 the informant's son along with some villagers and on next

day i.e. on L4-03-14 the informant herself went to the house of the

accused but the accused and his famiiy members did not allow them to

Contd----P/2

F



V" -$t 
,/' ':|

dt*

meet the victim and confining the victim, ousted them from his house'

2.onreceiptoftheFlRfromthemotherofthevictim(PWl),
the 0/c, Manikpur P.s. registered a case being Manikpur P.S' Case No'

3B:IOLAU/S 366 (A) IPC and endorsed s.I Haider Ali Ahmed to initiated

investigation of the case. Accordingly, the Investigating officer visited

the place of occurrence, recorded the statement of the witnesses'

recovered the victim, seized the admit card of the victim and at the close

of investigation laid charge sheet u/s 366 (A) IPC against accused Kapil

Pathak.

3. On appearance of the accused Kapil Pathak, the learned

Additional Chief Judicial Magistrate, Bongaigaon vide order dtd'

05.09.2018 committed the case to the Court of Session, Bongaigaon,

after observing the required formalities, being the offence u/s 366 (A)

IPC exclusively triable by the Court of Session'

4. After committal, accused Kapil Pathak appeared before this

Court. Accordingly, after going through the police report furnished

under section |73 CrPC and hearing both sides, having find a prima facie

case, charge was framed against the accused person U/S 366 IPC. The

accused person pleaded innocence when charge was read over and

explained to him and claimed for the trial.

5. POINT FOR DETERMINATION:

i. whether the accused Kapil Pathak on 12.03.201-4

qround 6.30 PM abducted the victim with intent that she
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may be compelled, or knowing it to be likely that she will

be compelled to marry against her will or in order that she

may be forced or seduced to illicit intercourse ?

6. In this case to bring home the charge against the accused

person, prosecution side examined as many as 7 (seven) witnesses. In

statement recorded u/s 3l-3 Cr.P.C accused denied all the allegation

levelled against him and declined to adduce evidence. I have heard

argument of both sides and also gone meticulously through the evidence

of the witnesses on record.

DISCUSSION. DECISION AND REASONS THEREOF:

7. In order to appreciate the argument advanced on behalf of

both sides it is considered to outline a sketch of the evidence on record.

8. PW 1 the informant as well as the mother of the victim

stated that her victim daughter had love affair with the accused and on

the day of incident she eloped with the accused. Later on the accused

manied her daughter and since then they are leading conjugal life and

were blessed with a son. She further stated that before their marriage,

she lodged the FIR out of anger as her daughter went with the accused

without informing her. She admited that at the time of the incident the

victim was 19 year old.

9. PW 2 the brother of the victim corroborating the testimony

of the informant, stated that his sister had love affair with the accused

and she went with the accused. Though he went to the house of accused
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searching his sister but did not find her there' Thereafter out of anger his

mother/informant lodged the FIR. He also admitted that at the time of

the incident/ the victim was 19 year old and still his victim sister is

peacefully leading coniugal life with the accused with a son.

The victim was examined as cwl-. She in deposition
10.
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admitted that she had love affair with the accused and out of love she

eloped with him. She stated that after elopement she went to the house

of the accused and thereafter he married her. she further stated that

though her mother came to the house of the accused in search of her but

she refused to return back. Then her mother filed the case' After filing

the case she got married with the accused and still she is peacefully

residing with the accused as husband and wife and they have a son' she

proved her statement u/s l-64 Cr.P.C as Ext.L,She stated that at the time of

incident she was above L9 years old and on her own will, she went to the

company of the accused.

11. PW 3 Babul Ray in his evidence stated that he heard that

out of love the daughter of the informant eloped with the accused.

Thereafter he along with the informant, Banamali Das, Amar Choudhury

and Jayanta Ray went to the house of the accused situated at Biringpara

of Barpeta District and found the victim there but the victim refused to

come with them. He admitted that after elopement, the victim got

manied with the accused and still she is leading peaceful conjugal life

with the accused and their son.

12. PW 4 Banamali Das deposed in his testimony that out of

Iove the victim eloped with the accused. After the incident he also
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accompanied the informant to the house of the accused but the victim

refused to return to her parental house. He also categorically stated that

after the incident, the victim got married with the accused and still she is

residing with him as husband and wife along with children.

1_3. PW 5 Jayanta Kr. Ray stated in his evidence that about 4

years ago, the daughter of the inforrnant eloped with a boy. Then the

informant hired his Maximo Mini Van to go to Biringpar of Barpeta

District where the girl went. He stated that he heard that the victim girl

refused to return home. He heard that after elopement the victim got

manied with the boy with whom she eloped and she is still leading

conjugal life with him and the couple were blessed with children.

PW 6 Amar Choudhury deposed in his testimony that ont4.
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the next day of the incident, the informant reported him that her victim

daughter eloped with the accused and asked him to accompany her to go

to the house of the accused. Accordingly he along with the informant

and others went to the house of the accused but the victim did not return

with them. He also stated that the victim is still leading conjugal life

with the accused along with children.

15. PW 7 S.I. Haider AIi Ahmed, the investigating officer

deposed that on being entrusted to investigate the case, he visited the

place of occurrence, prepared the sketch map of the place of occurrence

and also recorded the statement of the witnesses. On 18-03-14 he

recovered the victim along with the accused from his house. He arrested

the accused, sent the victim for medical examination and also got

recorded her statement u/s 164 Cr.P.C. He seized the admit card of the
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victimvideseizurelistExt.3andaftercompletionofinvestigation,

submittedchargesheetrr/s366AofIPC(Ext.4).HeprovedtheFIRas

Ext.2.DuringCrosshestatedthathedidnotknowifthevictimhadlove

affair with the accused and she eloped with the accused voluntarily'

L6. In this case regarding age of the victim' the investigating

officerseizedtheadmitcardofthevictimissuedbyBoardofSecondary.

educationwhichreflectsthatherdateofbirthis0l..0].-199B.Therefore,

on the day of incident i.e. on 12-03-L4 , she was 1-6 years, 2 months 1L

daysold.Buttheprosecutiondidnotexaminetheissuingauthorityof

theseizeddocumenttoprovethesame.ontheotherhandaspermedical

reportshewasabovelByearsold.Thevictim,hermotherandbrother

themselvesadmittedthatatthetimeofincident,thevictimwas19year

old.Intheabove,itcannotbeacceptedthattheprosecutionprovedthat

thevictimwasminoratthetimeofincident.NowletuSseeotherfacts

of the case.

tT.InthecaseallthePWsincludingthevictim,hermotherand
brotheradmittedthatthevictimhadloveaffairwiththeaccusedandshe

wenttothecompanyoftheaccusedonherownaccord.Themotherof

the victim herself admitted that the victim went to the accused without

informingher,sooutofanger,shelodgedtheFlR.Thevictimandher

motherintheirStatementrr/sl.64Cr.P.Cmadethesameversionthatout

of love, the victim eloped with the accused when she was 1-9 years old

andaftermarriagetheyareresidingpeacefullyashusbandandwife.

There is also conoborative evidence that after elopement' the victim got

married with the accused and still she is leading a peaceful conjugal life
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along with their son. The evidence of the PWs reveals that the victim

girl went to the company of the accused on her own who attained the age

of majority.

In the above facts and circumstances of the case, I find that18.

19.

there is no inducement or threat on the part of the accused in going the

victim to his company. It is a case of promiscuity not kidnap or

abduction and I unhesitatingly hold that the ingredients of offence u/s

366 IPC is missing in the case and the accused cannot be held guilty for

offence punishable u/s 366 IPC. Accordingly, accused Kapil Pathak is

acquitted from the said charge. His bail bond shall remain in force till

next six months. Return the seized document from whom the same was

seized.

Given under my hand and the seal of this court on this 29h

day of November, 2078,

fffisry*@''

%u"''
(1. Barman)
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Dictated and corrected by me,
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APPENDIX

Prosecution witness:

PW f - Mother of the victim

PW 2 - brother of the victim

PW3-BabulRaY
PW4-BanamaliDas
PW 5 - JaYanta Kr' RaY

PW6-AmarChoudhry
PW7 - S.I Haider Ali Ahmed

CW1- Victim

Defence Witness:

NiI.

Ext.L - Statement of victim u/s 164 Cr'P'C

Ext.2 - Ejahar
Ext.2(1) - Signature of victim

Ext.3 - Seizure list

Ext.4 - Charge sheet

NiI.

Defence Exhibit:
Nil /t ,B
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