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IN THE COURT OF THE SESSIONS JUDGE ::::: BONGAIGAON

Sessions Case No. 84 (BGN)/20L7
uts 448t394/436t34rPC

(Arising out of G.R. Case No. 485 of 2015)

State of Assam

Vs.

1. Umesh Ch Ray,
2. Teklo Ray,

3. Gautam Ray and

4. Jyotish Ray.
Accused

PRESENT .' Sma I. Barman,
Sessions Judge,
Bongaigaon.

ADVOCATES APPEARED :

For the State ; Sri R. Barman, Public Prosecutor

For the accused : Sri B. Choudhury, advocote

Date of Argument : 20.8.18, 2B.B.1B ,4.9.18.

Date of Judgment : 05.09.2018.

JUDGMENT AND ORDER

I. Prosecution case in brief is that on 11.6.2015 at

around 8.30 P.M while the informant Akon Ray(PW 1) was not at home,

accused Teklo Ray, Umesh Ch Ray, Gautam Ray and Jyotish Ray armed

with dao axe, jong, stick etc entered into his house and by breaking the
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alimarah of his house had looted away about Rs. 20,000/-, onepair of

gold bangals , one pair of gold ear ring, one ring and silver chain total

amounting to Rs. 1,00,000/-. It is also alleged that the accused persons

also set on fire to the house of the informant and the articles therein.

However, the police personnel arriving at the place of occurrence put out

the fire. It is further alleged that then on raising hue and cry by the

informant's wife Mira Ray, the accused persons had beaten her and

holding hair pulled her outside and also attempted to kill her.

2. FIR on the incident was lodged on 12.06.2015 by

PW 1, Akon Ray, before the O/C, Bongaigaon Police Station. On

receipt of the FIR the O/C, Bongaigaon Police Station registered a case

being Bongaigaon Police Station Case No. 435115 UIS 44813941436 IPC

and launched investigation of the case. Accordingly, the Investigating

Officer visited the place of occurrence, recorded the statement of the

witnesses, arrested the accused and at the close of investigation laid

charge sheet against the accused Umesh Ch Ray, Teklo Ray, Gautam

Ray and Jyotish Ray U/S 448/3941436 IPC.

3. On producing the accused persons from jail hazot,

the learned Judicial Magistrate, Ist Class, Bongaigaon vide order dated .

07.08.2017 committed the case to the Court of Session, Bongaigaon after

observing the required formalities, being the offence U/S 436 IPC

exclusively triable by the Court of Session.

On committal, the accused persons were enlarged on4.

bail and after going through the police report furnished under section

173 Cr.P.C and hearing both sides, having found a prima facie case,
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charge was framed against the accused persons uls 448lg9414g6134rpc.

The accused persons pleaded innocence when charge was read over and

explained to them and claimed for the trial.

5. In this case to bring home the charge against the

accused persons, prosecution side examined as many as B (eighQ

witnesses. In the statement recorded U/S 313 Cr.P.C, the accused persons

denied all the allegations levelled against them and adduced no evidence.

I have heard argument of both sides and also gone through the entire case

record.

POINTS FOR DETERMINATION:

1. Whether the accused (Jmesh Ch Ray,'Teklo Ray,

Gautam Ray and Jyotish Roy on 11.06.2015 at about

8.30 P.M ot Purani Bongaigaon, Bakhrapqra under

Bongaigaon Police Stotion in furtherance of

common intention committed house tespass by

entering into the house of the informant Akan Ray

with intent to commit an offence and thereby

committed an offence punishoble U/S 48/34IPC ?

2. Whether the sccused persons in furtherance of

common intention voluntarily caused hurt to the

informant's wife Smti Mira Ray while committing

robbery of money, gold ornaments from her house

and thereby committed an offence punishable U/S

394t34 rPC ?
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3. Whether the occused persons in furtherance of common

intention committed mischief by fire of the house of Akan

Ray intending to ceuse destruction of the house which

was used os a human dwelling and thereby committed qn

offence punishoble U/S 436/34IpC ?

7. Opening the argument on behalf of the State, the

learned Public Prosecutor, Mr R. Barman referring to the evidence on

record, has submitted that the evidence of the witnesses remained

unimpeachable and as such, their evidence supported by medical

evidence is sufficient to hold the accused persons guilty.

B. On the other hand, Mr. B.Choudhury, the learned

counsel of defence has submitted that the prosecution failed to establish

beyond all reasonable doubt that the accused persons committed any

offence.

DISCUSSION, DECISION AND REASONS THEREOF:

Considering the rival submissions advanced by the

Iearned Counsel of the parties having regard to the evidence on record, I

would like to scrutinize the evidence on record for the purpose of

adjudicating the charge against the accused.

9.

10.
a. " i lf

PW l Akan Ray, the informant in his evidence stated

that on 11.6.2015 at around 8.30 P.M while he was not at home, Umesh

Ch Ray, Teklo Ray, Gautam Ray and Jyotish Ray armed with dao, axe etc

entered into his house by breaking the door of the house and had taken

away gold chain, ring, ear rings and bracelet amounting to Rs. 1,00,000/-
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and an amount of Rs. 20,000/- from the armirah and at the time of
leaving the place set fire to his house and a bike. He further stated that
the accused persons entering into his house had assaulted his wife and
pulled her outside of the house. In the meantime police arrived and
recovered his wife. Regarding the incident he lodged the FIR, Ext 1.
He further deposed that the accused persons committed the offence
suspecting his son's involvement in murder of one of his co_villager
Nirmal Ray. Police seized one piece of half burnt white black colour
cloth and a Yamaha motor cycle without number plate from the place of
occurrence vide seizure list, Ext 2. During cross he stated that on the very
day, he did not retllrn home. He heard the incident immediately after the
occurrence from his wife over phone at around 8.30 p.M. on next day he
lodged the FIR writren by one Khagen Ray. He admirted that no any
stolen article was recovered from the accused persons. He stated that he
knew one Nirmal Ilay resident of Hatimutra whom his son pranab Ray
called as 'mama' and they used to visit the house of Nirmal Ray. He
stated that he had not heard that Nirmal Ray was brutally murdered by
fastening his neck with a wire. He further stated that on the death of
Nirmal Ray, there was a mob. He did not know if regarding the murder,
a meeting was held on 6.6.201-5 wherein police administration assured
the public to apprehend the culprit. In respect of that murder, police
arrested his son Pranab Ray and in the very evening, the villagers pelted

stone to his house. He further deposed that while his wife was inside the
house, the accused persons by breaking the door of the house entered into
the house. He stated that porice did not seize any ash of the gutted house

or wood or c.I sheet. He also stated that the burnt motor cycle was
purchased about one year ago.
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PW 2 Mira Ray, wife of the informant stated that on
11.6.2015 at around 8.30 p.M while she alongwith her mother were at
home, accused umesh ch Ray, Teklo Ray, Gautam Ray and Jyotish Ray
pelted stone to her house and thereafter set on fire to their bike which
was inside the premises. she further stated that the accused persons by
breaking the door of the house, set on fire her house. They also had
beaten over her head and removed the .chadar, from her body. she
further stated that the accused persons by breaking the almirah with dao,

axe etc had taken away Rs. 20,000/-, ear ring, ring and some silver
ornaments. Thereafter the accused persons had taken her to culb
wherefrom police recovered her. During cross she stated that there was

commotion in their village regarding murder of Nirmal Ray. She

admitted that after arrest of her son and wife of Nirmal Ray, the public

became excited. she stated that she was taken near club by some boys

and from club she was taken to hospital in unconscious condition and

only after 3 days she regained sense. she stated that the informant
lodged the FIR as per her version.

l_1.

12. PW 3 Mahila Singha in her evidence stated that on

the day of incident at around 8.30 p.M she was in her daughter pw 2,s

house. At that time when she was sitting in verandah and her daughter

i.e PW 2 was inside the house, stones were pelted on the house. Then she

entered into the house. Thereafter about 4/5 persons of village Hatimutra

entered into the house by breaking the door and brought out her outside.

The said persons holding hair of her daughter, pulled her to outside and

took off the 'chadar'. Thereafter they set fire to the bike and by breaking

the glass of almirah, damaged the articles. They pouring kerosene oil
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also set fire to the room of which the door was broken at the time of
entering into the house. The villagers took her and her daughter to club.

she identified 4 accused persons who committed the offence on the day

of incident. During cross she stated that on the day of incident on being

called she came to the house of PW 2 and later on came to know that

Pranab Ray her grandson (son of pw 1 and pw 2) was involved in the

murder of Nirmal Ray. She heard that regarding the death of Nirmal

Ray, there was a commotion in the village. she admitted her weak eye

sight during evening time and disruption of electricity at the relevant

time. She stated that when she was brought out to the courtyard, she had

seen many persons. She admitted that due to darkness, she could not

identify the persons properly on that day.

13. PW 4 Namal Barman heard from his mother and

wife that on the day of incident at around 7.30 P.M some persons entered

into the house of Akan Ray, pelted stones and caused damage to the wall

of the house and also set fire to a motor cycle.

14. PW 5 Dr. Kochir Ali Ahmed deposed that he examined

Mrs Mira Ray on 11.06.2015 and on examinarion he found the following:-

i) Abrasion on the back (2 inch x 1 inch in size)

ii) Low back ache.

iii) Sprain of right shoulder.

Doctor opined that the nature of injury is simple in

nature, fresh and caused by blunt object. He proved the medical report

as Ext.3 and his signature as Ext.3(1). During cross he stated that the
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injuries sustained by the injured may cause by failing on harcl substance.

PW 6 Suresh Ray turned hostile during deposition.

He stated that he heard that the house of Akan Ray was damaged but he

did not know who clamaged it.

15.

16.

t7.

PW 7 Dharmendar Singha, the brother-in-law of the

informant in his evidence stated that after 2 days, he heard that the bike

of Akan Ray which was kept under a 'chali' in his (pw 1) premises and

a poftion of the door of his house was burnt. Then on being asked by

police, he handed over the burnt bike to police which was seized vide

sizure list Ext 2 alongwith one piece of half burnt black white colour

cloth. He proved the half burnt cloth as M.Ext 1 and the seized rrotor

cycle as M.Ext 2. During cross he admitted that he did not know about

the contents of the seizure list and the police took his signature in Ext 2

at thana premises.

k,^*

PW B S.I. Deba Kanta Boro the Investigating Officer

stated that on being entrusted to investigate the case, he visited the place

of occurrence, prepared the sketch map of the place of occurrence vide

Ext 4, recorded the statement of the witnesses, seized a piece of half

burnt white black cloth and one motor cycle vide seizure list Ext 2,

collected the medical report of PW 2 Mira Ray and at the close of

investigation submitted charge sheet against the accused persons

44813941436 IPC. During cross he stated that regarding murder of

Nirmal Ray on 7.6.2015, Bongaigaon police station case no. 422115 UIS

302 IPC was registered and for that murder, there was tensed in the
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village. In the said murder case, pranay Ray, the son of informant and
wife of deceased Nirmar Ray were arrested on 12.6.2015 and after arrest

when they were taking towards police station, public obstructed them in
the mid way demanding to hand over the arrested persons to them.

Regarding that incident dated L1.6.2ors, Bongaigaon police station case

no. 437/75 u/s zsz/427rpc was registered and it was investigated by
himself. He stated that regarding the alleged incident of the present case

dated 11.6.2015, on the very night, police visited the place of occurrence.

He further stated that after the occurrence the injured Mira Ray herself

went to hospital not by police and later on, they collected the medical
report. He admitted that the case diary of the case does not contain
printed page number. He further stated that Ext 2 the seizure iist was

prepared on 12.6.2015. He admitted that though the seizure list contains

the signature of Akan Ray (pw 1) but in the FIR it is mentioned that out

of afraid he could not come home. He admitted that no any article was

recovered from the accused. He also did not enquire about ownership of
the motor cycle. He further stated that as stated by informant, he

mentioned the colour of motor cycle as 'maroon, in the seizure list. He

confirmed that the informant Akan Ray told him that presently he did not

stay at home and that the incident is nothing but revenge with regard to

Bongaigaon police station case no. 422/2OIS U/S 302 IpC.n --q
\./a'

V, Y'
n 18.

"iit"

From the evidence available on record, it appears

that one Nirmal Ray was murdered in the village on 7.6.2015 on which

Bongaigaon Police station case no. 422lls u/s 302 Ipc was registered.

In the said case the wife of deceased Nirmal Ray and the son of the

informant namely Pranab Ray were arrested on 12.6.2015 and after
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arrest, when police took them to the police Station, in the mid way public
obstructed the police personnel demanding to hand over the arrested
persons to public on which Bongaigaon Police Station case no. 43Tlls
U/S 353/427 IPC was registered. It is in the evidence of the informant
that prior to the arrest of pranab Ray on 12.6.2ots,he (pranab Ray) was
called to the police station on two occasions regarding murder of Nirmal
Ray and after interrogation he was released but thereafter for the third
time when Pranab Ray was called to the Police station, he was not
released and on the very evening public pelted stone on his house. It is
also in the evidence that regarding murder of Nirmal Ray, public became
excited.

19. As per evidence of pWs, at the time of incident the
informant's wife (pw 2) and her mother (pw 3) were presenr. pw 3
stated that on that day at 8.30 p.M while she was sitting in the verandah
and PW 2 was inside the house, stones were pelted on the house to which
she entered into the house. But then 4 / 5 persons entered into the house
by breaking the door and pulled her and her daughter ro outside and also

caused damage to the glass of the almirah. The said persons by pouring
kerosene oil set fire to the room and also burnt a bike in the premises.
The persons took her and her daughter to club. Though in examination_
in-chief she identified the four accused persons in dock as authors of the
crime but during cross she stated that at that time there was disruption of
electric line and due to darkness she could not identify the persons

clearly due to her weak eyesight at evening time. pw 2 another material
witness the wife of the informant testified that on that day the four
accused persons pelted stones to her house and then set fire on their
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bike. she further stated that the accused persons by breaking a door burnt
it and also set on fire to the house. It is surprising that when pw 3 who
was sitting in verandah courd not say who pelted stone, how pw 2 who
was inside the house had witnessed who pelted stone on the house. on
the other hand pw 4 the neighbour of pw 1 the independent witness
heard that some persons pelted stone on the house of the informant,
damaged the walr of the house and burnt a motor cycre. The
Investigating officer (pw B) in evidence had nor stared about getting fire
to the house of the informant. He from the place of occurrence seized
only a piece of burnt cloth and a bike. pw 7 Dharmendra singha the
elder brother of pw 2 after about two days of incident heard that the bike
of the informant and a portion of the door of his house were burnt. He on
being asked by Police, produced the bike to the police station which was
seized accordingly. So this witness being close relative of the informant
remained silent as to who committed the offence. Moreover, according
to this witness only the bike and a portion of the door was burnt not the
house. As per evidence of pw 3 also, the persons set fire to the door of
the house. Though she stated that the persons also ser fire ro the house
but the evidence of pw 7 does not indicate setting fire to the house. If
the fire took place to his sister's house, certainly he knew it.
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20. Further PW 2 during cross examination stated that
after three days she gained sense and as per her version, her husband
lodged the F.I.R. So she could report the incident to the informant after 3
days but the FIR was rodged on r2.6.20rs, i.e before knowing the
incident from his wife. The scribe of the FIR sri Khagen Ray was not
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examined by the prosecution side. As per the FIR (Ext 1), after the
incident, the informant could not go home out of fear as the accused
persons were searching him to kill. so if informant had not gone to the
place of occurrence till lodging the FIR and his wife was in hospital in
unconscious condition, how, he knew the name of the persons who
committed the alleged offence.

21. Further the evidence of pW 3 is that when she was

brought out to courtyard, she had seen many persons. The seized burnt
motor cycle was in the premises of pw 1. There is no cogent evidence,

who caught fire to the bike amongst the persons present in the premises.

Moreover, as per evidence of pw 1, he purchased the bike one year ago

but as per seizure list, the bike was without number plate. It casts a

doubt about the ownership of the motor cycle.

22- In the above facts and circumstances of the case, I
am of irresistible conclusion that the prosecution failed to establish the

charge u/s 436 IPC against the accused persons beyond all reasonable

doubt.

23. In respect of point no.2, i.e regarding allegation of
robbery, the informant in his evidence stated that the accused persons

entering into his house had taken away Rs 20,000/- one golclen chain,

one ring, golden bracelet and golden ear ring. He is a reported witness.

Pw 2 the wife of the informant who was present at the time of incident

stated that the accused persons by breaking the almirah, had taken away

an amount of Rs. 20,0001-, golden ear ring, ring and silver ornaments.

But PW 3 the mother of PW 2 who was also present there remained silent
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regarding taking away any ornaments or money. Her allegation in
causing damage ro the almirah by breaking its glass. According to pw 4
the neighbour, some persons caused damage to the c.I sheet walr. Not a
single whisper was made by pw 7 the erder brother of pw 2 herself that
any article or money was taken away. No any article also recovered from
the accused persons.

24. Regarding causing hurt, the evidence of pw 2 is that
the accused persons infricted her brow upo, head as a result of which she
sustained injury on head and then the accused persons had taken her to
club' But during cross examination she stated that some boys had taken
her to club wherefrom police took her to hospital in unconscious
condition. In this respect, pw 3 the eye wimess stated that the persons
holding her hand a,d hording hair of pw 2 pulled them out of the house
and arso took off the 'chadar, of pw 2. so pw 3 had not stated that pw 2
was inflicted blows upon her head. The medicar evidence does not
suggestive any head injury to pw 2 Mira Ray. As per medical evidence
Pw 2 sustained abrasion on back, row back ache and sprain of right
shoulder. so the orar evidence of pw2 is not supported by medical
evidence' Though PW 2 stated that the accused persons had taken her to
club but during cross examination she stated that some boys took her to
club' The evidence of pw 2 creates a serious doubt regarding
identification of the accused persons in the areged offence as discussed
above. on the other hand according to pw 1, some members of Mahila
samittee recovered his wife and brought her to club wherefrom she was
taken by Police. so the material witnesses made contradictory
statements. Further as per evidence of pw 1 and pw zpolice took pw 2
to hospital but the Investigating officer stated that the victim herself
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went to hospital and Investigating

went to hospital and later on
requisition whereas Ext 3 reflects
161Abdus Salam Mandal.

Officer stated that the victim herself
he collected the medical repoft on
that the injured was escorted by UBC

25' The evidence ava,abre on record reveals that thealleged offence was the resurt of public reaction to the alregedinvolvement of the son of the informant to the murder of co_vilager
Nirmal Ray due to which committing some acts by some villagers cannot
be ruled out but evidence of pws particurarly evidence of pw 3 creates a
doubt about the identification of the accused persons. In such situation adoubt arises regarding participation of the present accused persons in
alleged crime of house trespass and causing mischief by fire to articres ofthe house or the bike and as such the accused persons are enfitred to
benefit of doubt- Accordingly, accused persons -umesh ch Ray, Tekro
Ruy, Gautam Ray and Jyotish Ray are acquitted from the charge U/s
448/394/436/34Ipc and set them at liberty forthwith. Their bail bonds
shall remain in force till next six months.

26. Given under my hand and the seal of this Court on
the 5'h day of September, 2018.

Dictoted ond corrected by me,

V,,*
(1. Barmon)'
Sessions Judge,
Bono"aioaon: -..,r,

V;^n
(1. Barman)
Sessions Judge
Bongaigaon.
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APPENDIX

Prosecution witness:
PW 1-Akan Ray, informant.
PW2-MiraRay.
PW3-MahilaSingha.
PW4-NamalBarman.
PW 5 - Dr Kochir Ali Ahmed, M.O.
PW6-SureshRay.
PW 7 -Dharmendar Singha.
PW B - Sri Deba Kanta Boro, I.O

Defence Witness:
Nil.

Documents exhibited by Prosecution:
Ext-1 FIR
Ext-Z Seizure list
Ext-3 Medical report.
Ext-4 Sketch map of the P.O.

Ext-S Charge sheet

Materials exhibited by Prosecution:
M.Ext 1 - Half burnt cloth.
M.Ext 2- Motor cycle.

Defence Exhibit:
Nil 9r^{

t/6
( I. Borman )

Sessions Judge, I
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