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IN THE COURT OF THE SESSIONS JUDGE BONGAIGAON

Sessions Case No. 87(M)/2017.
uls 366t376(l) IPC.

(Arising out of M.G.R. Case No. 257 of 2017)

State ofAssam

Vs.

Mominur Hoque......Accused

PRESENT : Smti. I. Barman,
Sessions Judge,
Bongaigaon.

ADVOCATES APPEARED ,.

For the State .' Sri R. Barman, Public Prosecutor

For the accused : Sri S.Kr Sarkar, Advocate

Date ofArgument : 09.03.2018.

Date of Judgment :23.03.2018.

JUDGMENT AND ORDER

1. The prosecution case in brief is that on 4.3.201',t at around

9.00 A.M while the informant's 19 years old daughter/victim was proceeding

towards Manikpur Anchalik College, at that time with the help of Monowar

Hussain and Azahar Ali, accused Mominur Hoque abducted her from no'2

Basbari tempo stand and there is possibility of selling her.

2. On receipt of the FIR on O7 .03.2017, the O/C, Manikpur

Police Station registered a case being Manikpur Police Station Case No' 7612017

IIIS 366134 IPC and launched investigation of the case' Accordingly' the
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Investigating Officer visited the place of occurrence, prepared the sketch map of

the place of occurrence, recorded the statement of the witnesses, sent the victim

for medical examination, got recorded her statement U/S 164 Cr.P.C, arrested the

accused and at the close of investigation laid charge sheet against the accused

Mominur Hoque U/S 366 IPC.

3. On appearance of the accused person, the learned Judicial

Magistrate, Ist Class, Bongaigaon vide order dated 09.08.2017 committed the

case to the Court of Session, Bongaigaon after observing the required

formalities, being the offence under Section 366 IPC exclusively triable by the

Court of Session.

4. On committal, after going through the police report

furnished under section 173 C.rP.C and hearing both sides, having found a prima

facie case, charge was framed against the accused U/S 3661376(l) IPC. The

accused pleaded innocence when the charge was read over and explained to him

and claimed for trial.

POINTS FOR DETERMINATION:

i) Whether on 04.03.2017 at around 9.00 A.M at village

no.2 Bashbari under Manikpur police station accused

Mominur Hoque abducted the victim with intent that she

may be compelled to marry against her will or in order that

she may be forced or seduced to illicit intercourse or

knowing it likely that she will be forced or seduced to illicit

intercourse and thereby committed an ffince punishable

U/S 366 IPC ?

5.
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iil Whether after 04.03.2017 accused Mominur Hoque

committed rape on the victim and thereby committed an

offence punishable U/S 376(1) IPC?

In this case to bring home the charge against the accused,

prosecution side examined as many as 7 witnesses. The accused was examined

U/S 313 Cr.P.C in which, he pleaded innocence and adduced no evidence in his

defence. I have heard argument of both sides and also gone through the entire

case record.
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DISCUSSION. DBCISION AND REASONS THEREOF

At the very out set, I would like to scrutinize the evidence

on record for the purpose of adjudicating the charge against the accused.

8. PW 1 is the father of the the informant. He deposed that on

the day of incident at around 9.00 A.M his victim daughter went to Manikpur

College, but till 4 P.M she did not return. Then on enquiry, from the student of

the school, they came to know that on that day the victim did not attend the

College and her friends noticed the victim talking with the accused Mominur.

Hence in the evening, they went to the house of accused Mominur and on being

asked, accused's father told that Mominur is not at home. After 3 days, he filed

the F.I.R, Ext I and after t8l2} days the victim was recovered alongwith the

accused at Bongaigaon. During cross, he stated that one Jiyara Khatun told him

that the victim went with the accused.

PW 2 is victim's elder brother's wife. She deposed that on

.$;[5: the day of incident when the victim proceeded for attending college, in the way

the accused had taken away her from road. Then knowing about the missing of
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the victim girl, her father in law searched the victim and came to know that the

accused Mominur had abducted her. After 3 I 4 days the F.LR was lodged and

after about 15120 days, victim was recovered. After return, the victim reported

that the accused had taken her forcefully.

10. PW 3 is the victim. She deposed that on 4.3.2017 at around

9.30 A.M she was proceeding towards Manikpur Anchalik college by a tempo.

Accused Mominur also boarded into the same tempo and both of them got down

at Dangaigaon where accused Mominur had given her a water bottle but after

drinking the said water, she became senseless and in that condition, she was

taken to Delhi railway station and after 3 days she gained sense in Delhi. The

accused had kept her in a room in Delhi and showing her a pistol told that he had

brought her to sell. Accused kept her in that room for about 17 days and on

every day he had raped her. After 17 days accused snatched away her gold

chain, bracelet and ear ring. Thereafter, on receiving a phone call from father

of the accused, he had taken her back to Bongaigaon and from railway station

with the help of police, her father recovered her. She stated that at the time of

incident, the accused was a married person and had one son. She further stated

that she was examined by doctor and her statement was recorded U/S 164 Cr.P.C

vide Ext 2. During cross, she stated that prior to reading in college, she was

reading in Kirtanpara High school in class IX and X and accused was also a

student of the same school. She admitted that she knew the accused prior to

reading in Kirtan para High School. She stated that on the day of incident, at

Dangaigaon they got down from the tempo which was full of passengers. She

further stated that from Bashbari no.4, she with the accused came to

Dangaigaon. At Dangaigaon where they got down, it was a market arca and a

bus stand was there. She admitted that at Delhi railway station, neither she

raised alarmnor she reported any body about the incident. Even her residing in
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Delhi for l7 days, she informed none. She denied the suggestion that she had

love with the accused since class VIII and eloped with the accused. She denied

that she refused for medical examination.

11. PW 4, the elder brother of the victim deposed that on

4.3.2017 his victim sister went to college by tempo at around 9.30 A.M, but till

afternoon she did not return and then on being enquired, her friends told that

victim did not attend the college on that day. They searched for her but did not

find her. Later on, they heard that she proceeded towards Dangaigaon by tempo

and thereafter by another tempo, she went with the accused Mominur. Then

coming to the village of Mominur, they came to know that on that very day

Mominur went to Delhi. Hence they filed the case and after about 20122 days

the victim was recovered. He stated that on being pressurized by them and

police, the father of the accused called the accused to come. Accordingly, the

accused with the victim came to Bongaigaon and kept her in a hut near

Bongaigaon railway station wherefrom she was recovered. After recovery, the

victim told that while she boarded in a tempo, accused Mominur also came to

Dangaigaon by the said tempo and there he offered her a water bottle, but after

drinking the said water, she lost her sense and only after 3 days she gained

sense at Delhi railway station. The victim also reported that in Delhi the

accused kept her in a rented room and told her that he had abducted her. The

il rt accused even did not allow her to make call at her house and threatened her

:" y showing a pistol. The victim also reported that the accused raped her there and

-I<Stlf,*'by threatening had taken away her gold ornaments. He denied the suggestion

S;;'o' ,t u, before police he stated that the victim had love affairs with the accused and

as they prevented her, hence she eloped with the accused.

PW 5 Dr. Minakshi Kalita, the medical officer deposed that
12.

though the victim was produced before her for examination but she refused all
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type of examination. She proved the report as Ext 3.

13. PW 6 Dipak Roy Sarkar, one of the Investigating Officer

deposed that on being entrusted to investigate the case, he visited the place of

occurrence, drew sketch map of the place of occurrence vide Ext 4 and recorded

the statement of the witnesses.

PW 7 Tilak Ch Kalita, another Investigating Oflicer14.

deposed that on being entrusted to complete the investigation of the case, he

got recorded the statement of the victim U/S 164 Cr.P.C, sent her for medical

examination, arrested the accused and at the close of investigation submitted

charge sheet against the accused U/S 366 IPC vide Ext 5. During cross, he stated

that as per medical report the victim refused for examination. He admitted that

he did not investigate in Delhi with regard to the incident.

15. In this case admittedly the victim is a major one. Now

coming to the charge U/S 366 IPC it is necessary to discuss how and under what

circumstances the victim girl went with the accused. In that respect, let us

appreciate the evidence of star witness of the prosecution, i.e victim PW 3 who

in her evidence stated that on the day of incident she was proceeding towards

school by a tempo by which accused Mominur also travelled and both of them

.o got down at Dangaigaon where the accused offered her a water bottle, after
,1 \D:1, y- drinking of which, she became senseless and in that condition she was taken to

/.h'1:' 
- uopelhi railway station. As per her evidence she gained her sense after 3 days at

f**ro;-,*rDelhi and she was kept there in a room wherein the accused showing her a
tfBlt'r-

prsrol told that he brought her for selling. She further deposed that in the said

room he kept her for 17 days and on each day he committed her rape and

thereafter snatched away her gold ornaments. In her cross examination she

admitted that she knew the accused Mominur prior to reading in Kirtanpara
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High school in class IX and X and on the day of incident when she got down

from the tempo alongwith the accused at Dangaigaon, there were other

passengers in the tempo. Moreover in the place where they got down, it was a

market area and there was a bus stand. So it was a busy area. She could raise

alarm or resisted the accused to draw attention of others. But she did not make

any effort to do so. She further stated that while she got down at Delhi railway

station, there also she remained silent. It is unbelievable that she was taken to

Delhi in senseless condition by the train in presence of passengers. She even

could have informed T.T.E and security personnel in the station or in the train

but she did not. She also admitted that where she resided in Delhi fot 17 days,

there also she reported none about taking her by the accused. In absence of

evidence that the victim was kept tied in any way, her evidence clearly shows

that being a major girl in the journey to Delhi and residing there for 17 days, the

victim got ample opportunity to resist the accused or raise alarm but she did not

do so. The evidence of PW 4 the victim's elder brother shows that the accused

kept the victim in a hut near Bongaigaon railway station but here also neither the

victim protested nor she ever tried to run away. Her evidence clearly indicates

that she on her own accompanied the accused. Moreover PW 4 the elder brother

of the victim in statement U/S 161 Cr.P.C stated that the victim had love affairs

with the accused and by falsiffing them, she eloped with the accused which was

confirmed by Investigating offrcer. To establish the charge of kidnapping,

abduction etc. within the meaning of section 366IPC, there must be evidence to

prove that the victim girl was kidnapped or abducted with intention to compel

her to malry against her will or may be forced or seduced to illicit intercourse.

The victim girl in the present case never stated in her deposition that she was

forcibly kidnapped or abducted by the accused with some illicit intention'

From the evidence of the victim herself, it appears that
16.
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being a major girl of 19 years and a college student she could have raised hulla

or cried for help at any opportune moment. But such attempt was not made by

the victim girl at any point of time. The evidence of the victim clearly shows

that right from going with the accused till residing at Delhi, she was in full sense

and aware of the happening in and around of her. There was no inducement on

the part of the accused or regarding any misrepresentation of fact on his part.

There is no evidence that she went with the accused under a threat. The

evidence of the prosecutrix, as discussed above, are not found to be so cogent,

reliable and trustworthy not to speak of a sterling quality as to inspire confidence

of this Court. Moreover the victim refused for medical examination which

creates a doubt about the prosecution story of alleged abduction and rape. In

view of the matter, I am of the view that the evidence of the prosecutrix cannot

be accepted as trustworthy and reliable and she was appearing to be willing

party to go with the accused on her own.

The entire evidence as discussed above, let me to17.
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draw the conclusion that it is not a case of abduction or kidnapping of the

victim against her will or under inducement, rather she went with the accused on

her own, and as such, the ingredients of offence U/S 366 IPC is lacking in the

case. No convincing or reliable evidence was adduced by the prosecution,

which can be taken to have proved that the accused had forcibly had sexual

intercourse with her. The evidence clearly shows that she was a consenting

party in her sexual relation with the accused, if any'

18. In view of the evidence discussed above, it is clear that the

prosecution failed to prove the charge against the accused Mominur Hoque of

offences punishable uls 3661376(l) IPC and he is acquitted from the said

charges accordingly. He is set at liberty forthwith. His bail bond shall remain in
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force till next six months.

19. Given under my hand and the seal of this Court on the 23'd

day of March,2018.
.;t \B
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y''rb'
( I. Barrdan)

Sessions lydS..l _offi;,,
lf,ul"" ',"''"

Dictated and corcected bY me,

il 'h't$'7,"h'
{.b

(1. Barml.an)

Sessions Judge,
Bonsaisaon.
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APPENDIX

Prosecution witness:
PW 1 - Father of the victim.
PW 2 - Sister-in-law of the victim.
PW 3 -Victim.
PW 4 - Brother of the victim.
PW 5 - Dr Minakshi Kalita, (M.O).

PW 6 - Dipak Ray Sarkar, (I.O.)

PW 7 - Tilok Ch Kalita (I.O.)

Defence Witness:
Nil.

Documents Exhibited by Prosecution:

Ext-1 Ejahar.
Ext-2 Statement of the victim.
Ext-3 Medical rePort.

Ext-4 Sketch map of the place of occurrence.

Ext5-Chargesheet.

Defence Exhibit:
Nil

Material Ext
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( I. Barman )
Sessions Judge,
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