
IN THE COURT OF THE, SE,SSIONS JUDGE ::::: BONGAIGAON

Sessions Case No. 88(M)/2017.
U/S 366 A IPC

(Arising out of G.R. Case No. 149 of 2015)

State ofAssam

Vs.

Moinul Hoque ....Accused

PRESENT: SmtiLBorman,
Sessions Judge,
Bonguigaon.

ADVOCATES APPEARED ..

For the State : Sri R. Barman, Public Prosecutor

For the accused : J. Khatun, advocate

Date of Argument : 08.5.2018.

Date of Judgment : 22.5.2018.

JUDGMBNT AND ORDER

.-\ -:; 1. The prosecution case in brief is that on 28.3.2015 at(,', h
4-i ' srround 12 P.M the informant's 17 years old minor daughter/victim

t-
frroceeded to Manikpur Anchalik College to appear examination but till

evening she did not return and thereafter in course of search, one of her

fiiend Mamata Mandal informed them that from cell phone no.

i,577813850, she received the information that the victim went away with
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somebody keeping the bicycle at college campus.

2. On receipt of the FIR from the informant, the Officer

Incharge, Manikpur Police Station registered a case being Manikpur Police

Station Case No. 4312015 U/S 366(,4.) IPC and entrusted S.L Umesh Ch

Das to investigate the case. The Investigating Officer visited the place of

occurrence, recorded the statement of the witnesses and at the close of

investigation submitted charge sheet against the accused Moinul Hoque

u/s 366(4) rPC.

Accordingly, on appearuflce of the accused Moinul

Hoque, the learned Judicial Magistrate, Ist Class, Bongaigaon vide order

dated 07.08.2017 committed the case to the Court of Session, Bongaigaon

after observing the required formalities, being the offence U/S 366(4.) IPC

exclusively triable by the Court of Session.

On receipt of the case on committal, after going4.
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through the police report furnished under section 173 Cr.P.C and hearing

both sides, having found a prima facie case, charge was framed against the

accused person U/S 366(4.) IPC. The accused person pleaded innocence

when charge was read over and explained to him and claiming for trial.

POINT FOR DETERMINAIION:

I) Whether accused Moinul Hoque on 28.03.2015 at

around 12.00 P.M at Manikpur induced the victim

under the age of I B years to go with him with intent

that she may be or knowing that it is likely that she
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will be forced or seduced to illicit intercourse

punishable U/S 366(A) IPC ?

In this case to bring home the charge against the

accused person, prosecution side examined aS many as 8 witnesses. I have

heard argument of both sides and also gone meticulously through the

evidence of the witnesses on record.

DISCUSSION. DECISION AND REASONS THEREOF:

7. While considering the argument advanced by the

learned counsel of both sides, I deem it appropriate to have a look at the

evidence, which were adduced by the prosecution at the trial.

8. PW 1, Mortuj Ali Ahmed, the then Principal of

Manikpur Anchalik College deposed that in the year 2015 he heard that

one of his student of H.S Ist year after appearing examination when went

out from college campus, she was kidnapped by somebody.

9. PW 2 is the informant as well as the father of the

victim. He testified that on 28.3.2015 his daughter went to Manikpur

college to appear examination and at around 4 P.M one Mamata Mandal,

victim's friend over phone informed him that victiflr was abducted by a

boy. Then he searched the victim but did not find her and after about one

month knowing that the victim was in the house of the accused Moinul

Hoque,she was recovered therefrom with the help of police. Regarding the

incident he filed the FIR, Ext 1. He further deposed that after recovery, the

victim told that the accused had abducted her from road and she was not
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allowed to use mobile to contact with her family members. According to

him, at the time of incident the victim was 16 years old. During cross he

stated that as at the time of filing the FIR he did not know who abducted

his daughter, hence in the FIR he did not mention the name of the accused.

He further stated that the victim had not stated him regarding love affair

with the accused Person.

PW 3 is the victim herself. She deposed that on10.
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28.3.2015 at around 12 P.M she went to Manikpur Anchalik college to

appear examination to be started at 1.00 P.M. After reaching college, she

kept her bicycle in the college field. At that moment, accused Moinul

Hoque called her to road who was known to her. Accordingly when she

reached road, accused Moinul Hoque asked her to accompany him

otherwise threatened to kill her. Thereafter the accused by an auto van had

taken her to his aunty's house situated at Pathsala Dhumarpur wherein he

kept her for 20125 days. She stated that during those period, she was not

allowed to make call at her home and she was guarded by person in all

time. From Dhumarpur, she was taken to the house of the accused at

Nalbari and after 2 days police recovered her therefrom. She proved her

statement U/S 164 Cr.p.C as Ext 2. During cross she stated that earlier she

studied at Dhamdhama Little Flower School, Nalbari by staying in her

matemal uncle's house and during that period she got introduced with the

accused whose house is near her uncle's house. She further deposed that

even after leaving Nalbari, she used to talk with accused over phone which

she told to her mother. She admitted that in the incident, she did not raise

any alarm and as the accused was known to her, she accompanied him'
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She also admitted that before police and in statement U/S 164 Cr'P'C she

stated that she had love with the accused and hence she went with him'

She also admitted that though in the auto by which she was taken there was

driver but she did not even inform the driver about taking her away'

ll. PW 4, the victim's elder sister's husband deposed that

on 283.2015 the victim was missing since she proceeded to Manikpur

Anchalik college to appear examination. He stated that during the period'

when the victim was studying at Dhamdhama chataibari, accused Moinul

Hoque expressed his love towards her and on refusing, accused Moinul

Hoque threatened that he would abduct her anyway which fact the victim

intimated him. He further stated that after recovery, the victim told him

that Moinul Hoque calling her to road had taken her and by threatening

kept her. He proved the seizure list, Ext 3 by which HSLC certificate of

the victim was seized. During cross he stated that the date of birth of the

victim was 9.7.1998.

t2. PW5,motherofthevictimdeposedthathervictim

daughter informed her that while she studied at Dhamdhama (Nalbari)'

accused Moinul Hoque used to follow her and on the date of incident while

the victim went to college to appear examination, accused had abducted

her therefrom. Later on she was recovered from the house of the accused

situated at Dhamdhama chataibari. She stated that after recovery the

victim told her that she did not know why she accompanied the accused'

13. PW 6 Sujay Sarkar testified that the victim was

kidnapped from college and after about one month she was recovered, but
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he did not know who kidnapped the victim. He proved his signature in the

seizure list, Ext 3.

PW 7 Dr Minakshi Kalita, the medical officer deposed14.

16.

that on 30.4.2015 she examined the victim and found no injury mark on her

body and private parts and urine for pregnancy gave negative test. She

proved the medical report vide Ext 4.

15. PW 7, Umesh Ch Das, the Investigating Officer

deposed that on being entrusted to investigate the case, he investigated the

matter in the college campus, recorded the statement of the principal of the

college as well as the witnesses, prepared sketch map of the place of

occurrence vide Ext 5, recovered the victim from the house of the accused

on 29.4.2015 situated at Chataibari, sent the victim for medical

examination, got recorded her statement U/S 164 Cr.P.C and seized the

HSLC certificate of the victim vide Ext 3. He also arrested the accused

and submitted charge sheet U/S 366 A IPC vide Ext 6. During cross he

stated that the victim before him told that she had love with the accused.

In this case, according to the informant, at the time of
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incident his victim's daughter was 16 years old and was a student of H.S

Ist year. The medical report (Ext 4) remained silent regarding age of the

victim due to non receiving the X-ray report, however, in Ext 4, as per

statement of the victim, the age of the victim is mentioned as 16 years 8

months. Regarding age, the Investigating Officer seized a Zetox copy of

H.S.L.C certificate as per which the date of birth of the victim is 9.7 .1998.

So as per the certificate she was 16 years 8 months 19 days old at the time
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accident, i.e above 16 years but may be below 18 years. But the origin of

the seized certificate was not produced by the prosecution. As such the

prosecution failed to prove the age of the victim.

17. In the above circumstances while deciding a matter of

kidnap/abduction, whether motive on the part of the accused in taking the

victim has any role to play or not is a matter to be considered. In my quest

of above, I could lay my hand on the following few reported cases which

are found relevant in this case.

18. Hon'ble Supreme Court in the reported case of S.

Varadarajan Vs. State of Madras[AIR 1965 SC 942J held as follows:-

" ll.ltmust, however, be bome in mind that there is a

distinction between "taking : and allowing a minor to accompany a person.

The two expressions are not synonymous though we would like to guard

ourselves from laying down that in no conceivable circumstances can the

two be regarded as meaning the same thing for the purposes of sec. 361 of

the Indian Penal Code. We would limit ourselves to a case like the present

where the minor alleged to have been taken by the accused person left her

father's protection knowing and having capacity to know the full import of

what she was doing voluntarily joins the accused person. In such a case we

do not think that the accused can be said to have taken her away from the

keeping of her lawful guardian. Something more has to be shown in a case

of this kind and that is some kind of inducement held out by the accused

person or an active participation by him in the formation of the intention of

the minor to leave the house of the guardian.
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12. It would, however, be sufficient if the

prosecution establishes that though immediately prior to the minor leaving

the father's protection no active part was played by the accused, he had at

some earlier stage solicited or persuaded the minor to do so. In our opinion

if evidence to establish one of those things is lacking it would not be

legitimate to infer that the accused is guilty of taking the minor out of the

keeping of the lawful guardian merely because after she has actually left

her guardian's house or a house where her guardian had kept her, joined the

accused and the accused helped her in her design not to return to her

guardian's house by taking her along with him from place to place. No

doubt, the part played by the accused could be regarded as facilitating the

fulfillment of the intention of the girl. That part, in our opinion, falls short

of an inducement to the minor to slip out of the keeping of her lawful

guardian and is, therefore, not tantamount to "'taking".

Hon'ble Calcutta High Court in the case of Sachindrat9.
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Nath Mazumder Vs. Bistupada Das and Ors.[1978 Cri L. J 1494] held as

follows:-

"7. Next, it was to be proved that the accused was

materially instrumental either in counseling the minor to leave or helping

her in leaving the guardian's protection. The victim girl P.W.5 stated in her

evidence that she had left the guardianship of her father on her own accord,

as she was in love with accused Bistu whom she married subsequently.

True, the girl was recovered from the house of the brothers namely,

accused Bistu Pada and Kesto Pada, but a man is not bound to return to her

father's custody a girl who without any inducement on his part has left her
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home and come to the accused later on. It must be shown that the man took

some active step by persuasion or otherwise to cause the girl to leave her

home. In the absence of any evidence as to inducement or actual taking

mere finding of the accused and the victim girl living under the same roof

would not substantiate the prosecution case of kidnapping".

B. The girl in this case stated in her evidence that she had

abandoned the guardianship of her father on her own accord, as her father

was reluctant to give her in marriage to accused Bistu. A minor may not be

competent to give her consent to her taking, but a minor is certainly

competent to leave the protection of her guardian on her own accord. Thus,

the position remains that P.W. 5 left her parent's guardianship on her own

accord only because her guardian was not approving the proposed

marriage. In the circumstances, the girl even if she had been found under

18 years, would not be said to have been kidnapped by the accused. Mintu

PW5 and accused Bistu are said to have been married subsequently. It was

not the case of the prosecution that the marriage was solemnized against

the will of the girl. "

20. Hon'ble Himachal Pradesh High Court in the case of

Khyali Ram Vs. State of Himachal Pradesh | 1979 Cr.L.J.620J, held as

follows:-

"In order to attract the offence of kidnapping under

section 361 IPC something more had to be proved than mere joining of the

accused with the girl. An active participation by the accused in the

formation of the intention of the girl either immediately prior or sometime
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before she left her father's house, was required to be established. In my

opinion, the ratio of the Supreme Court decision in S. varadarajan Vs.

State of Madras MANU/SC 1008111964 : 1965 Cri L.J. 33 is attracted in the

instant case. It will be difficult to say that the accused had taken or enticed

Ram Pyari and as such the offence under section 361 was not formulated."

2t. Therefore where a minor girl going out of the custody

of her lawful guardian with another manlaccused, there must some material

in evidence showing active role of the accused inducing the victim to leave

the protective umbrella of her lawful guardian for holding the accused

guilty of kidnap.

22. In a case of the instant nature, the evidence of the

victim is of utmost importance for the prosecution as such, let me travel

through her evidence on record. The evidence of the victim (PW 3) shows

that on the day she went to college to appear in examination and as soon as

she kept the cycle in college field, accused Moinul Hoque called her to

road and in respond, as a known person, when she came forward to road,

accused asked her to accompany her otherwise threatened to kill her.

During cross she admitted that earlier when she studied at Dhamdhama

Little Flower of Nalbari, she got introduced with the accused and even

after she left Nalbari, she had contact with him. During cross she admitted

that while she was taken away by the accused, she did not raise any alarm

and as the accused was known to her, she accompanied him. The evidence

of the victim shows that the alleged accident took place in front of the

college where naturally many persons were present that too at day time at

around 12 P.M and when examination was going on, other students were
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also present. In that circumstances, if she was taken by the accused
forcefully, she could raise alarm for help. Being a girl of about 17 years,
she could resist the accused, but she did not rather she accompanied the
accused. The victim also admitted that while she was taken by auto van,
the driver was there but she also did not inform the driver that she was
taken away by the accused person. She remained silent during the journey
of about lll % hours from Manikpur to pathsala, Dhamdhama. She also
admitted that before police she stated that she had love affairs with the
accused and she went with him on her own volition. In statement U/S 164

cr.P.c (Ext 2) recorded immediately after her recovery i.e after one month
of alleged abduction, she admitted her love with the accused and
accompanied him on her own. She in statement before Magistrate stated

that she resided with accused in his parental aunt's house for about 20125

days and after two days of going with him, she got married with the
accused as per Muslim religion and were residing as husband and wife.
In statement U/S 164 Cr.P.C, the victim further stated that the accused did
not take her forcefully and after recovery she knowing her mistake, came

back went with her parents. So during deposition she made improvement.

Further though the victim, her father and brother-in-law deposed that the

accused threatened the victirn and did not allow her to make call at her
home but in absence of evidence that during one month she was kept under

lock and key or her legs and hands were tied, it can not be accepted that

she was threatened by the accused.

,(.
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On the other hand, PW 5, the mother of the victim

interestingly in her evidence stated that after recovery the victim told that

she did not know why she went with the accused. So this most natural

witness, the mother neither stated that the victim was taken forcefully or

that she was threatened.

24. So, from the evidence discussed above, it appears that

the victim having affairs with the accused on her own accord had gone

with him. The victim being a grown up girl of about l7 years old, has the

capacity to know what she is doing voluntarily and as such she can not be

said to have been taken or enticed from her lawful guardianship. The

statement of the victim before Magistrate U/S 164 Cr.P.C shows that she

got married with the accused and resided with him as husband and wife.

So she submitted herself to the accused voluntarily. The admission of the

victim clearly shows that right from going with the accused from front of

the college to Dhamdhama, Pathsala and then to accused's house at

Nalbari and residing with him for about one month as husband and wife, if
any, she was in full sense. Being a girl of above 16 years old, a college

student, even if the victim did not attain the age of 18, she was still at the

age of discretion, sensible and aware of the intention of the accused that

she was taking away for a purpose and yet the victim did not put up

struggle or raised any alarm. She even remained silent during the journey

to two places. Coupled with the above evidence and admission of the

victim clearly shows that there was no inducement on the part of the

accused towards the victim. The statement of the victim U/S 164 Cr.P.C as

well as evidence of the mother also indicates that after recovery she

repented that should not go with the accused.

v
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The entire evidence as discussed earlier led me to

draw the conclusion that it is not a case of abduction or kidnap of the

victim against her will or under inducement. Her evidence clearly

indicates that she voluntarily went with the accused and admifiedly it is a

mistake on the part of the victim. From the totality of the evidence it is

clear that the victim went with the accused on her own and accused neither

enticed her nor used any force upon her while taking away her with him'

26. Considering all above, I hold that the prosecution

failed to prove the ingredients of offence U/S 366(4) IPC. As such

accused Moinul Hoque is acquitted and set him at liability forthwith.

bail bond shall remain in force till next six months'

27. Given under my hand and the seal of this court on this

22"d day of May, 2018.
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(1. Barman)
Sessions Judge,
Bonsaisaon.

Dictoted and corrected bY me,
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(. Barman)
Sessions Judge,

Bongaigaon.
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APPENDIX

Prosecution witness:
PW I - Mortuj Ali Ahmed, Principal of the college'

PW 2 - Informant as well as the father of the victim'
PW 3 - Victim.
PW 4 - Relative of victim.
PW 5- Mother of the viotim.
PW 6- Sujay Sarkar.

PW 7- Dr Minakshi Kalita, M.O'
PW 8- Umesh Ch Das, I.O.

Defence Witness:
Nil.

Documents exhibited by Prosecution:

Ext-1- FIR.
Ext-2-statement of the victim U/S 164 Cr'P'C'

Ext 3- Seizure list.
Ext 4- Medical rePort.

Ext 5-Sketch map of the place of occurrence'

Ext 6- Charge sheet.

Materials exhibited bv Prosecution:

Nil.

Defence Exhibit:
Nil
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( L Barman )
Sessions Judge,

Bongaigaon


