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IN THE COURT OF THE SESSIONS JUDGE BONGAIGAON

U/S 366 IPC
(Arising out of G.R. Case No. 506 of 2013)

State ofAssarn

Vs.

Sudip Biswas ....Accused

PRESENT : Snili I. Barman,
Sessions Juclge,
Bongaigaon.

ADT/OCATES APPEARED ..

For the State .' Sri R. Barman, Public Prosecutor

advocate
For the accusecl ; Sri A.K lrrasad,

Date ofArgument : 18.4.201g.

Date of Judgment : 27.4.201g.

JUDGMENT AND ORDER

l ' The prosecution case as unforded in the FIR filed by
the father of the victim on 27.9.20i3 before the o.c Manikpur police
station, in brief, is that on24.9.2013 accusetl Sudip Biswas kidnapped his
16 years old daughter/victin, while she u,as proceeding towards school and
confined her in his house.
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on receipt of the FIR from the informant. the offlrcer
Incharge' Manikpur Police Station registered a case being Manikpur police
Station case No. 204/zol3 u/s 366(A) Ipc and launched investigation
of the case. The Investigating officer visited the place of occurrence,
recorded the statement of the witnesses and at the close of investigation
submitted charge sheet against the accused Sudip Biswas u/s 366 Ipc

3 ' Accordingly, on appearance of the accused Sudip
Biswas, the learned Judicial Magistrate, Bongaigaon vide order dated
15.12.2016 committed the case to the court of Session, Bongaigaon after
observing the required formalities, being the offence u/s 366 Ipc
exclusively triable by the Court of Session.

4. On receipt of the case on committal, going through the
police report furnished under section r73 cr.p.c and hearing both sides,

having found a prima facie case, charge was framed against the accused
person u/s 366 IPC. The accused person pleaded innocence when charge

was read over and explained to him and claiming for trial.

POINT FOR DETERMINATION:

I) Whether the accused on 24.09.2013 at village

Kushlaiguri under Manikpur police station abducted

the victim with intent that she may be compelled

to maruy against her will or in order that she may be

forced or seduced to illicit intercourse or knowing it
likely that she will be forced or seduced to illicit
intercourse punishable U/S 366 IpC ?

5.
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In this case to bring home the charge against the

accused person, prosecution side examined as many as 7 witnesses. I have

heard argument of both sides and also gone meticulously through the

evidence of the witnesses on record.

7.

DISCUSSION. DECISION AND REASONS THEREOF:

While considering the argument advanced by the

thelearned counsel of both sides, I deern it appropriate to have a look at

evidence, which were adduced by the prosecution at the trial.

8. PW 1, the informant as well as the father of the victim
deposed that on the day of incident in the year 2013 at around 9 A.M, his

victim daughter aged about 16 years while proceeding towards school,

accused Sudip Biswas had abducted her from road. Then not finding the

victim, he filed the FIR, Ext 1 and after 3 I 4 days police recovered the

victim from the house of the accused. He further stated that after recovery,

the victim told him that the accused had taken her to Barpeta by a small

vehicle and married her forcefully in a temple at Barpeta by putting

vermilion and 'shakha'. He further deposed that police seized a birth

certificate of the victim vide seizure list, Ext2. During cross he stated that

after about 3 days, he lodged the FIR, and till he filed the FIR, he had no

knowledge that the victim went with the accused. He admitted that on

suspicion he lodged the FIR.

9. PW 2 is the victim herself. She deposed that on the

day of incident at around 9 A.M while she was proceeding towards school

by a bicycle, she met the accused Sudip Biswas in front of Bor,vbari school
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who from earlier used to follow her. She further stated that prior to the

incident accused offered his love to her but she did not accept. According

to her, on the day of incident, the accused making her get down from the

bicycle, had taken her by an auto. She stated that besides the accused, the

driver and another person were present in the auto. She was taken by the

said auto to Barpeta. Though she tried to raise alarm but the accused stated

that he loved her and would marry her. She further stated that at Barpeta,

the accused had kept her in one unknown person's house and thereafter he

tried to marry her in a temple but as she did not agree, hence he could not

and thereafter the accused had taken her to his own house. She stated that

the accused also threatened to kill her if she would not marry him. Later

on police recovered her from the house of the accused. She proved her

statement u/s 164 cr.P.c vide Ext 3. During cross, she stated that at the

time of incident she was reading in class IX Patiladaha High school and

prior to that she was reading in Kuchlaiguri M.E. School. She stated that

for about one week, the accused fbllowed her which she reported to her

parents. She admitted that at the place of occurrence, i.e in front of
Bowbari school, there were many shops and one tempo. She admitted that

while she was proceeding by bicycle, accused asked her to stop and

accordingly she got down from the bicycle and stand the cycle near road.

She admitted that from bicycle while she was taken to tempo, she did not

raise any alarm. In tempo, though she raised alarm, nobody came for her

help. It took about two hours time from Bowbari to Barpeta and in tempo

she did not raise any alarm. Even in Barpeta, she neither informed any one

about the incident nor tried to flee away from there. She further admitted

that while she was taken to one porson's house, she reported none about
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she reported none about the incident and she took food thereon as usual.

She even did not inform the priest of the temple that she was abducted.

She further stated that from Barpeta she was taken to Dhubri to the house

of the accused by tempo wherein the driver was also present. she stated

that she was born in the month of June, lgg7. She denied the suggestion

that she was in love with the accused and she accompanied the accused on

her own accord.

10. PW 3, mother of the victim deposed that on the day of
incident while her victim daughter was proceeding to school, the accused

had abducted her. After 3 days knowing that victim was in the house of the

accused, they went to the house of the accused. But the victim was not

allowed to come with them and hence she was recovered with the help of
police. She deposed that after recovery, the victim stated that the accused

abducted her forcefully. She also proved her signature in the seizure list as

Ext 2(2). During cross she stated that prior to the incident, her victim
daughter never reported her against the accused and on the day of incident

her daughter accompanied with another girl of their village proceeded

towards school. She stated that she could not say the date of birth of her

daughter.

11. PW 4 Ranjan Sarkar deposed that one day while he

was proceeding to purchase articles from the shop of Nityananda Das,

seeing police in the house of the accused, he also went there when police

recovered a girl from the house of the accused in his presence. He proved

the search list of the house of the accused vide Ext 4. During cross he

stated that none of the villagers informed him about presence of a girl in
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12.

accused

and then

accused.

13.

the house ofthe accused.

PW 6 Dr Shalini Bhasin Baruah, the medical officer

deposed that on 2.r2.2013 she examined the victirn, Ajanta Bala Baisya

and found no any fresh external injury on any parts of her body and as per

x-ray of long bones of the victim, her age was above l8 years. She proved

the medical report vide Ext 5, radiological report as Ext 6 and, the x-ray

plate as Ext 7.

t4.

PW 5 Nityananda Das deposed that he heard that

brought a girl for which police came to the house of the accused

in presence of him, police recovered a girl from the house of the

rb

PW 7, Dilip Dutta, the Investigating Officer deposed

that on being entrusted to investigate the case. he searched the house of the

accused and recovered the victim therefrom. He also arrested the accused,

sent the victim for medical examination, prepared sketch map of the place

of occurrence vide Ext 8, got recorded statement of the victim U/S 164

Cr.P.C, recorded the statement of the witnesses, and submitted charge sheet

against the accused U/S 366 IPC vide Ext 9. He also proved the search list

(Ext 4). He further stated that in course of investigation he seized a birth

certificate of the victim. During cross he confirmed that PW 1 the victim's

father had not stated befbre him that the victim reported him that the

accused had abducted the victim, had taken her to Barpeta by a small

vehicle and forcefully manied her by putting vermilion and 'sakha'.

In this case as per evidence of the father of the victim,
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she was 16 years old at the relevant time of alleged incident and was

reading in class XI at Patiladaha school. The birth cerlificate of the victim

seized vide seizure list Ext 4 shows that the date of birth of the victim is

15.6.1997. So on the date of alleged incident as per seized birth certificate,

the age of the victim was 16 years 3 rnonths 4 days. But the seized birth

certificate is not produced before the Court. On the other hand, as per

medical evidence (Pw 6), the victim was above 18 years old. In the above,

let us appreciate the other factual aspect of the matter.

t6. The most material witness, the victim in her deposition

stated that the accused used to follow her and told her that he loved her but

she refused and on the day of the incident while she was proceeding

towards school at around 9 A.M, she met the accused in front of Bowbari

school. Then the accused made her get down from the bicycle and then had

taken her by an auto to Barpeta. She stated that in the auto, besides the

accused, the driver and another person were also present. She stated that in

Barpeta, she was kept in one unknown person's house, but during the

journey from Bowbari to Barpeta, she did not raise alarm. She admitted

that in front of Bowbari school wherefrom she was taken, there were many

shops and the tempo and on being asked her by the accused, she got down

from the bicycle, stand by it near road and then got into the tempo.

Admittedly, in the said act, she did not raise alarm at that moment. Being a

girl of above 16 years where there were many shops and possibilities of

presence of other persons in front of the school in school tirne could not be

denied, the conduct of the victim shows that on her own, she accompanied

the accused. Though she once stated that in the tempo she raised alarm
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to which none came to help her but in the same breathe she again stated

that in the journey to Barpeta, she did not raise any alarm. It is also

unbelievable that where a driver and another person were present in the

tempo, they would not response to save the helpless girl. She admitted that

in Barpeta also, she neither informed anybody about the incident of

abduction nor tried to fled away. She also admitted that in Barpeta, she

took food as usual.

To establish the charge of kidnapping, abduction etct7.

".S

within the meaning of section 366 IPC, there must be evidence to prove

that the victim girl was kidnapped or abducted with intention to compel her

to marry against her will or forced or seduced to illicit intercourse. The

victim girl in the present case never stated that she was forcefully

kidnapped or abducted with some illicit intention which is the essential

ingredients of offence U/S 366 IPC. In the case, regarding intention, the

victim alleged that in Barpeta, the accused attempted to marry her in a

temple but she refused. In that time also she could inform the priest of the

temple or she could ask for help to save her but admittedly she neither

informed the fact of abduction to the priest nor asked to help her. Moreover

the victim denied of any physical relation with the accused. This being the

position, no ill intention could be attributed to the accused. Her further

evidence is that, from Barpeta she was taken to Dhubri by a tempo driven

by driver. In this long journey also, she could resist the accused or raise

alarm but she did nothing. The victim never stated that she was

forcefully kidnapped or abducted by the accused with intend to illicit

relation. Rather during the journey to Barpeta and then to Dhubri, the
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victim neither cried for help nor protested or tried to stop the vehicle. She

being the age of above 16 years, was capable of understanding the
intention of the perpetrator after undertaking a long journey. A girl like the
victim could have raised alarm or cried for help at any opportune moment

during the journey by the vehicle. But admittedly such attempt was not

made by the victim at any point of time. Those are the circumstances

under which it is found that she was voluntarily accompanying the

accused. Regarding ill intention, the victim's father though stated that the

accused forcefully married her in a temple at Barpeta by putting vermilion

and sakha, but the victim herself deposed that the accused only intended to

mary her and on her refusal, the persons of the temple did not perform the

marriage. Evidence of the victim shows that there are other persons in the

temple to whom she could inform about the alleged abduction but she did

not. During the period, she was kept in Barpeta and Dhubri, there is no

evidence that she was kept under lock and key or her hands and legs were

tied. There is no evidence that she was put under threat while she was

taken by the accused from one place to another. There is also no evidence

of inducement on the part of the accused in taking her away

18. That apart, as per evidence of the mother of the victim

(PW 3), prior to the incident, the victim told her nothing about the accused

whereas the victim deposed that she reported her mother about the fact of
following her by the accused for about one week. Further contradicting the

evidence of the victim that on that day, she alone proceeded towards

school, her mother stated that the victim accompanied with one girl of their

village, proceeded towards school.
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In the given case, the victim girl though has stated in

her evidence that she was forcefully taken away by the accused but is not

supported by the attending facts and circumstances as has been discussed

above and those cannot be accepted as a reliable piece of evidence to

constitute the offence U/S 361 IPC. While taken together all the factors

discussed above, the evidence of the victim cannot be accepted as

trustworthy and reliable and she was appearing to be willing party to go

with the accused on her own. The evidence of the victim does not inspire

confidence to hold the accused guilty u/s 366 Ipc. Moreover as per

recorded evidence also she was above 18 years. Though the birth

certificate reveals that she was above 16 years and below 17 years but the

birth certificate was not proved in this case. The concerned authority was

also not examined to prove the birth certificate.

20. In the circumstances indicated

kidnapping or abduction can be said to have been

accused beyond all reasonable doubt and the accused

of doubt. Accordingly, the accused Sudip Biswas

charge U/S 366 IPC and set him at liberty forthwith.

remain in force till next six months.

above, no case of

proved against the

is entitled to benefit

is acquitted of the

His bail bond shall

Contd....

.UI ..o

F'



(11)

21. Given under my hand and the seal of this Court on the

27'h day ofApril, 2018.
\f,'}r'

i'rr'
( I. Barman )

Sessions Judge,
Bongaigaon.

Dictated and corrected by me,

- .rh'1 .,\

7 t\'
( I. Barma'n )
Sessions Judge, '

Bongaiqaon.

Contd....



(12)

APPENDIX

Prosecution witness:
PW I - Informant as well as father of the victim.
PW 2 - victim.
PW 3 - mother of the victim.
PW4-RanjanSarkar.
PW 5- Nityananda Das.
PW 6- Dr Shalini Bhasin Baruah, M.O.
PW 7- Dilip Dutta, I.O.

Defence Witness:
Nil.

Documents exhibited by Prosecution:
Ext- 1- FIR.
Ext-2 -Seizure list.
Ext 3- Statement of the victim U/S 164 Cr.P.C.
Ext4-Searchlist.
Ext S-Medical report.
Ext 6- X-ray report.
ExtT-X-rav plate.
Ext 8- Sketch map.
Ext 9- Charge sheet.

Materials exhibited b), Prosecution:
Nil.

Defence Exhibit:
Nit 1Y
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Sessions Judge,.''
Bonqaigaon


