
IN THE COURT OF THE SPECIAL JUDGE BONGAIGAON

Special(P)Case No. 17(M)/2018
U/S 366/3231344134IPC R/W sec 4 of POCSO Act 20i.2

(Arising out of Manikpur P.S Case No. 202 of 2018)

State of Assam

Vs.

Arjun Baishya
.....Accused person

PRESENT I Sri B.K Cheti,
Special Judge,
Bongaigaon.

ADVOCATES APPEARED :

For the State

For the accused

Date of Argument
Date of Judgment

Sri R. Choudhury, Public Prosecutor

Sri S. Sarkar, Advocate

16.03.2019
30.03.2019
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JUDGMENT AND ORDER

1. The prosecution case as unfurled in the FIR of sri Gobinda

Baishya is that accused Arjun Baishya in the pretext of love several times

kidnapped his minor daughter and accused no.2 and 3 (parents of Arjun

Baishya) used to return her to him on compromise. prior to 7 (seven)

months from the date of 'Ejahar' accused Arjun Baishya again took her

and accused no.2 and 3 promised in presence of relatives and public that

dffiq
#d

Contd....



b,
ffi*t**

(2)

they will educate her and mamy her when she attains appropriate age of

marriage, kept her in their house. on 25-05-2018 the accused no.1 and 2

meted inhuman torture upon her, threatened her and ousted her from the

house. Finding no other way the victim went to Police. His daughter

told them that the accused No.1 with the permission of accused no.2 and

3 had sexual intercourse with her against her will. The FIR was filed

against accused Arjun Baishya and his parents, who were shown as

accused no. 2 and 3.

2. On receipt of the FIR, I/C, Manikpur pS registered a case

being Martikpur P.s. case No.202l2018 u/s z66rT23tz44/34 Ipc r/w
section 4 of Pocso Act, 20L2 and entrusted s.I Haidar Ali Ahmed to

investigate the case. The Investigating officer visited the place of

occurrence, prepared sketch Edp, recorded the statement of the

witnesses, seized school certificate, arrested the accused and at the close

of investigation laid charge sheet u/s 306(A) lg44lpc R/w section 4 of

PoCSo Act against accused Arjun Baishya. The other two accused were

not sent up for trial for want of evidence against them.

3. Accordingly, on production of the accused from jail hajot,

copies were furnished to him and after going through the police report

and hearing both sides, having found a prima facie case, charge was

framed against the accused Arjun Baishya u/s 366/344 IpC R/w section

4 of Pocso Act. The charges on being read over and explained to the

accused pleaded not guilty and claimed for trial. Later on, the accused

person was enlarged on bail.

4. To bring home the charges against the accused person,
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prosecution side examined as many as 14 (fourteen) witnesses. Statement

of the accused was recorded u/s 313 Cr.P.C. The accused pleaded

innocence and declined to adduce evidence.

5. POINT FOR DETERMINATION:

i. Whether the accused Ariun Baishya, kidnapped the

victim girl with intent that she may be compelled or knowing it to be

likely that she witl be compelled to marry against her will or in order

that she will be forced or seduced to illicit intercourse and thereby

committed an offence punishable under section 366lPC?

ii. Whether the accused Ariun Baishya wrongfully confined

Anana Das for more than 10 days in his house atvillage Baubari, under

Monikpur P olice station?

iii. Whether the accused Ariun Baishya committed

penetrative sexual assault on the child victim and thereby committed an

offence punishable under section 4 of POCSO Act ?

6. In order to appreciate argument advanced on behalf of both

sides, it is deemed appropriate to briefly recapitulate the evidence on

record as follows:-

7. PW-]- (Goninda Das), the informant in his evidence stated

that about 7 months prior to the date of filing the FIR accused Arjun

Baishya took his minor daughter, who was about 17 years of age at that

time to his house. He went to bring back his daughter but the family
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members of the accused in presence of public told that they will anange

their marriage when she attains the age of marriage and kept the victim

there. He further deposed that before two days of filing the FIR at about

1:00/l-:30 AM night Police saw his daughter going alone on the road and

enquired and tried to bring to his house but on her refusal, Police kept

her at Manikpur Police Station for that night. On the next day Police

called him over phone and asked him to take his daughter and in the

evening he took her from Police Station. He waited for the accused

persons to come but as none came, he filed the 'Ejahar' (Ext.L).

B. PW-2 (Kajal Das) the mother of the victim girl, in her

evidence deposed that she knows the accused Arjun Baishaya who took

her victim girl about one year ago and they brought her back' After t'wo

months he again took her victim daughter from their house. Arjun's

mother told them not to take back the victim girl and that they will keep

her and after completion of her study they wiII arrange her marriage. She

stated that about 2 12 15 months ago the accused meted tortured upon her

daughter and ousted her from the house and when her daughter was

going on the road, Police took her to Police Station and informed them

and on the next day they lodged the ejahar. She deposed that the mother

and uncle of the accused allowed the accused and the victim to Stay

together and at the time of incident the victim girl was 16 years old'

In her cross Pw-2 (Kajal Das) deposed that her victim

daughter was residing with the accused person in their house, with their

consent. She was studying in Kushlaiguri High School by staying in the

house of the accused.
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9. PW-3 (Akhil Das), deposed that the accused took the victim

girl aged about L6 years from her house. After two days, the victim girl

was brought back but again after 3 days the accused took the victim girl.

There was a vichar and it was decided that the victim girl will stay in the

house of the accused and after completion of her study and on attaining

majority, marriage will be arranged. That after 7 months one day at

L2.00 mid night they received information that the victim is not at home,

but later on they received information from Police Station that the victim

was at the Police Station and the victim told that the accused Arjun

Baishya did bad act with her and meted torture upon her, for which the

victim girl came out from the house of the accused.

. During cross he stated that the victim girl was staying at the

house of th'e accused with their permission. She stayed there peacefully

for about two months.

10. PW-4 (Ranjit Baishya), deposed that there was love affairs

between the accused Arjun Baishya and the victim girl, for which about

one year ago he eloped with the victim girl and the victim girl stayed in

the house of the accused and as the victim girl was teen ager the victim

girl was handed over to her father, but again after 10 / 15 days Arjun

Baishya eloped with the victim girl and the victim girl stayed at his

house, but about 2 /3 months ago the victim girl came out from the house

of the accused.

11-. PW-S (Satya Ranjan Nandi) deposed in his testimony rhat

accused Arjun Baishya resides in their village. About l/t ,5 years back

on the next day of the incident he heard that accused Arjun Baishya had
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brought home the daughter of Gobinda Das and later he heard that the

parents of the victim girl took her back with them. After few days he

heard that the victim girl again came to the house of the accused. She

resided there for about one year. She was kept in their house saying that

they would be given marriage when she attains proper age for it. He

deposed that Arjun went out for work and when he came back the victim

girl again went away but he does not know the reason why. He then

deposed that after lodging this FIR one night the victim girl again came

to the house of the accused and the mother of the accused brought her to

his house then my son and daughter-inJaw took her to the Police Station.

In his cross examination he stated that the victim girl came

to the house of the accused several times on her own. He further
i

deposed that when for the last time the victim girl again came to the

house of the accused then he asked her the reason for her coming over

and over again and she replied that she is being scolded at home and

would not be allowed to marry Arjun so she has come.

t2. PW6 (Nara Hari Ray) the Headmaster of Patiladaha High

School deposed about two months ago the second officer of Manikpur

Police station came to his school and asked about the age of the victim

girl as per admission register, at which he issued a certificate and as per

register her date of birth was 02.03.2001 and that she took admission in

class IX in the year 2015.

During cross he stated that at the time of admission they

entered the date of birth of the victim girl according to the transfer
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certificate and birth certificate of M.E School and not the L.P School.

P.W.7 (Gokul Ch Nag), the Asstt Headmaster of Patiladaha13.

W^
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High School deposed that on 28.5.2018 Police from Manikpur Police

Station came to his school and asked whether the victim read in their

school and asked for her date of birth as per admission register and then

the Headmaster issued the certificate. M.Ext.1 is the said birth

certificate.

In his cross examination he deposed that they enter the date

of birth in the admission register according to the birth certificate.

14. PW-B (Dr. Gitika Pathak) deposed that on 28-05-2018 she

examined.the victim girl and found no injury mark on her body and

private parts. She found no injury over genital. Hymen intact. Vagina

admits one finger. Urine for HCG resulted negative. No spermatozoa in

vaginal swab. She could give no opinion whether the victim was raped

or not. She exhibited the medical report of the victim as Ext.3 and

advice slip as Ext.4 and her signatures as Ext.3(L) and Ext.4(1).

15. PWg (Sri Gopal Baishya) deposed that he heard that about

one year back the victim girl came to the house of the accused Arjun

Baishya for having love affair with him. She resided in the house of the

accused for about one year but they were not married. At present the

victim is at her parent's house.

In his cross examination he deposed that he heard that the

victim came to the house of the accused on her own accord.
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16. PW10 (Nripen Baishya) deposed that about one year ago

accused Arjun Baishya came with the victim girl and as the victim girl

was a teen ager, her father was called and she was handed over to him,

but again after L5/20 days the victim girl came then the father of the

victim was called and discussion was held and the victim girl stayed for

one year in the house of the accused and that the victim would be given

maniage at proper time but due to dispute the victim girl left and filed

the case.

During cross he stated that the victim girl resided in the

house of the accused for about one year and during that period she used

to visit the neighbouring houses and also used to go to her parent's

house. During that period there was no quarrel among her and the family

of the accuied. The victim girl used to stay with the mother of accused

during that one year period. Arjun was working in company in

Bangalore.

t7. PW11 (Nikhil Das) deposed that the informant in his

younger brother. About 7/8 months back the victim girl went to the

house of the accused. People decided that she will be given maniage to

Arjun Baishya when she attains proper age and till then she may stay in

the house of the accused. She stayed there for about 7/8 months. About

L month back she went to the PS from the house of the accused and he

don't know the reason behind it. Later Police called the father of the

victim girl and hander over her to him.

18. PW L2 (Santosh Biswas) deposed that about B/9 months

ago after 3 14 day of the incident he heard that the victim girl got married

iitq'
690

9,
,9c

Contd....



(e)

with someone from Kushlaiguri. He deposed that he along with the

uncle of the victim girl went to the house of the accused where it was

discussed that as the girl is under age for getting manied so she would

stay at the house of the accused till she attains the age for maniage. Her

father would not take her back. Later the victim girl came back to her

parent's house but he does not know the reason why.

PW 13 (victim) deposed that there was love affair between19.

20.

her and the accused and about lll rh years ago she went to the house of

the accused but his mother told her that she would be given marriage on

attaining the age of 1-B and she stayed for about 1- year at their house. She

deposed that the accused went to Bangalore for work and retumed after

six months and quarreled with her and told that he would not marry her

for which she left his house at around 9 P.M and when she was going by

the road Police took her to Manikpur Police Station and her father lodged

the FIR and her statement was recorded in the Court and she was

medically examined.

In her cross examination she deposed that at present'she is

staying with Arjun Das on her own wish and she is above L8 years of age

now.

PW L4 (Haidar Ali Ahmed), the Investigating Officer

k
during investigation he got the victim girl medically examined, brought

her to Court and got recorded her statement u/s 164 Cr.P.C., seized the

school certificate of the victim girl vide seizure list Ext.2 on which the

age of the victim girl was mentioned as 02-03-2001, visited places of

occurrence, recorded statement of the witnesses, prepared sketch map of
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the places of occunence, arrested the accused Arjun Baishya and on

completion of investigation submitted charge sheet U/S 366/344 IPC

read with section 4 of POCSO Act against him.

2t. The parents of the so called victim girl themselves allowed

her to stay in the house of the accused as she was in love and in spite of

being taken by her parents to their house, she returned back to the house

of the accused. The parents of accused have assured to get the victim

marry with their accused son on attaining her majority. As she has not

attained the age of 18 years the marriage could not take place and at the

same time the accused has also not attained the age of 2I years. The date

of birth of PW- L3 (victim) is 02-03-2001 as the Material Ext. - L (school

certificate) issued by PW - 6 and being so she was aged above 17 years

on the date'of FIR i.e. 27-05-2OLB. She was matured enough at that time.

22. The accused is presently aged about 19 years, as stated by

him and also the fonvarding dated 01-06-2018. He too is of the same

age group as that of the victim girl. He has not forcefully taken the girl

but the girl is in his house with the consent of her parents.

23. The evidence of PW - 1-3 is that her parents came to take

her but she did not go. On that a quarrel took place with accused over a

TV remote and accused told her that he will not marry her and out of

anger she left the house of the accused and Police found her on the night

going alone on the road and took her to the PS.

The accused had been to Bangalore to work and returned24.
s@r"

Sesl dew days prior to the incident and had a quarrel with PW - 13 over TV
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remote and she left the house. This is stated by the accused while

recording his statement u/s 313 Cr.P.C. This is also the version of PW-

1-3. Her father PW - 1 deposed that the Police tried to take his daughter

to his house, but she refused to go for which she was kept at the PS on

the night and on the next day evening he went to the PS and brought his

daughter. The family members of the accused told him that they will

come but did not come for which he lodged the FIR(Ext - L).

25. PW-13 (victim) did not mention of any physical assault or

sexual assault on her though she was staying in the house of the accused.

Though she was in love with the accused and staying in the house of

accused she was not subjected to cohabitation. PW-8 while examining

PW-13 at.Bongaigaon Civil Hospital on 28-05-2018 did not find any

injury on her person including her private parts. She was not pregnant.

Her hymen was intact and vagina admits single finger. It shows that no

intercourse was done with her. Hence, the allegation of rape becomes

doubtful and going by the evidence on record, there was no rape.

26. Summing up the discussion of evidence and reasoning

thereof, it is held that there was no kidnapping of the alleged victim girl

or her wrongful confinement for more than L0 days and no penetrative or

otherwise sexual assault on her. The prosecution charges as such u/s

3661344IPC and section 4 of POCSO Act against the accused miserably

fails. And as such the accused is acquitted of the said charges and set at

liberty forthwith.
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27.

this 30ft day of March, 2019.

Given under my hand and the seal of Court on
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APPENDIX

Prosecution witness:
PW 1- Goninda Das

PW 2 - Kajal Das, Mother of the victim
PW3- AkhilDas
PW4- RanjitBaishya
PW 5 - Satya Ranja Nandi
PW 6 - Nara Hari Ray
PW 7- Gokul Ch Nag
PW I - Dr. Gitika Pathak (M.O)
PW I - Sri Gopal Baishya
PW 10 - Nripen Baishya
PW 1L - Nikhil Das
PW 12 - (Santosh Biswas)
PW 1.3 - victim
PW14 - Haidar AIi Ahmed (I.O)

Defence Witness:
Nil.

Documents exhibited by Prosecution:
Ext.1- Ejahar
Ext.2 - Seizure list
Ext.3 - Medical Examination Report of the victim
Ext.4 -Advice slip
Ext.S - Statement of the victim u/s 164 Cr.P.C

Ext.6 - Charge Sheet

Materials exhibited by Prosecution:
M.Ext.1 - School Certificate of victim

Defence Exhibit:
Nil 0
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