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HEADING OF JUDGMENT IN ORIGINAL SUITS:

IN THE COURT OF THE DISTRICT JUDGE ,BONGAIGAON :

Present : Smt I. Barman,

District Judge,

Bongaigaon.

Title Suit (M) NO. 3 of 2016.

4ft day of October, 2018 (date of judgment).

Smti Ganga Ram Baman .......Petitioner

Vs

Smti Rita Rani Barman ....... Respondent

This T.S.(M) coming on for final hearing on 18.9.2018

in presence of

Sri K.Chakraborty, Advocates for the petitioner.

AND

Smti S.B Singha, Advocate .........for the respondent.

and having stood for consideration on the LB'h day of

September, 2018 the Court delivered the following judgment:-
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JUDGMENT

This is a petition U/S 9 of Hindu Marriage Act 1955

filed by the petitioner, Sri Ganga Ram Barman, S/O Late Harmohan Barman,

resident of viilage no.3 Nachankuti, P.S. Bongaigaon, District- Bongaigaon,

Assam against the respondent Smti Rita Rani Barman, WO Sri Ganga Ram

Barman, D/O Sri Bachu Barman, resident of village Bengtol, P.S' Runikhata,

District Chirang, BTAD, Assam praying for restitution of conjugal rights.

2. The brief facts of the case are that the marriage between

the petitioner and the respondent was solemnized on 9.5.2014 as per Hindu

rites and customs and after marriage, they led conjugal life at the residence of

the petitioner. But the respondent was not interested with the petitioner and

said that she got married as per the wish of her parents and not willing to

continue marital life. It is contended that on several occasions she left the

matrimonial home and every time he brought her back. Lastly on 7.6.2014, the

respondent without knowledge of the petitioner left her matrimonial home and

used to reside at her parental house. It is stated that on 4.8.20t4 in the meeting

held in the house of the petitioner, where the respondent was also present, the

petitioner requested her to resume the conjugal life but in vain. Thereafter, on

14.1.2015 the petitioner sent Prasanna Kr Baman, Keshab Baman and Niren

Barman alongwith his parents to bring back the respondent back, but she

refused to come. Again on 29.12.2015 the petitioner alongwith Prasanna Kr

Barman, Surjya Barman and Prakash Ray went to the parental house of the

respondent to bring her, but failed, hence finding no alternative, the petitioner

filed this petition for restitution of conjugal rights'
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(3)

Pursuant to the notice, the respondent entered her

appearance and by filing written statement alongwith counter claim pleaded

that after the marriage with the petitioner, she was taken to her matrimonial

home but the marriage has been consummated till the date of living with him.

It is contended that after one month of solemnization of the marriage, the

respondent with her uncle Kshitish Barman and younger brother Bachu

Barman went to her parental house for celebration of 'Jamai Swasthi' and

thereafter she came back to the matrimonial home Denying the allegation of

withdrawing herself from the society of the petitioner on 7.6.201'4 without the

knowledge and consent of the petitioner, it is submitted that the marriage has

not been consummated till the date of living with husband and on passing

comment on it by her, the petitioner had assaulted her for which she compelled

to take shelter in her parental house.

4. In counter claim, the respondent prayed to dissolve the

marriage between the petitioner and the respondent by a decree of divorce

under section L3 of Hindu Marriage Act, 1955 with prayer to pay permanent

alimony and maintenance to the respondent. The respondent prayed to dismiss

the suit of the petitioner for restitution of conjugal rights and to decree the

counter claim of the respondent by dissolving the marriage between the

petitioner and the resPondent.

5. Against the counter claim filed by the respondent, the

petitioner by filing written statement submitted that the respondent was not

willing to cohabit with the Petitioner during her stay at matrimonial home and

used to say that she is not interested to continue her marital life with the

petitioner as she got married with him against her will. It is stated that the

petitioner tried his level best to continue his conjugal life and lastly finding no

alternative filed the instant petition for restitution of conjugal life. It is also
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contendedthaton4,E.2oL4inthevillagemeetinginpresenceofthepetitioner

andthevillagers,therespondentrefusedtocomebacktothesocietyofher

husband.Intheabove,therespondentisnotentitledtogetanydecreeof

divorce and any monetary reliefs. on the other hand, the petitioner is ready to

continuehisconjugallifewiththerespondentandreadytoundergomedical

examination. ln the premises' the petitioner prayed to dismiss the counter

claim of the resPondent'

6. On the pleadings of the parties ' the following issues

were formulated:

1) Whether the respondent withdrew the society of the

Petitioner without any cause ?

2) Whether the petitioner is entitled to get the decree for

restitutionofconjugalrightasprayedfor?

3) Whether the respondent is entitled to get the decree of

divorce as PraYed for ?

-TheCourtthoughmadeanattemptforreconciliation
i.*..n the parties which has been recorded in the order dated 22.L1-'2016' it

hasfailed.Toprovetheirrespectivecases,thepartiesadducedevidence.Ihave

heardargumentadvancedbythelearnedcounseloftherespondentsideand

also Perused the case record'

Tssue no. 1 and 2

E.Toprovethecaseofrestitutionofconjugalright'the
petitionerthoughexamined5witnesses,therecordrevealsthatafterfilingthe

evidence_in_chief of 5 pws, the petitioner side remained absent for cross

examinationandassuchtheirevidencecannotbeconsidered.Inthe
Contd"'
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above the petitioner is not entitled to get the decree for restitution of conjugal

right and stands dismissed.

Accordingly issue no. 1 and 2 are decided against the

petitioner.

Issue No.3

To prove the counter claim, the respondent examined two

witnesses. She herself adduced evidence as DW L and one Malo Rani Barman

as DW 2. Petitioner did not cross examine the DWs. Both the DWs

categorically stated that the marriage between the parties has not been

consummated on refusal on the part of the petitioner Ganga Ram Barman and

when the petitioner passed comment for non consummation of marriage, she

was assaulted. On careful perusal of the counter claim filed by the respondent,

it reveals that though in written statement, the respondent pleaded non

consummation of marriage till residing with the petitioner, but in counter

claim, she only prayed for divorce U/S 13 of Hindu Marriage Act showing

cause of action as on 9.5.20L4, the date of solemnization of marriage and all

subsequent dates.

9.

10. Section L3of Hindu Marriage Act provides the grounds

of divorce as follows :

"S.13. Divorce-(L) Any marriage solemnised, whether

before or after the commencement of this Act, may, on a petition presented by

S either the husband or the wife, be dissolved by a decree of divorce on the

Q, .o' -.,- ground that the other party -
[/V -. luilEo' 

a

/ 
gis$\u rrglo$'" (l) has, after the solemnization of the marriage, had

?q*" voluntary sexual intercourse with any person other than his or her spouse ; or

(ia) has, after the solemnization of the marriage, treated

the petitioner with cruelty ; or
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(6)

(ib) has deserted the petitioner for a continuous period of

less than two years immediately preceding the presentation of the petition ;

(ii) has ceased to be a Hindu by conversion to another

religion; or

(iii) has been incurably of unsound mind, or has been

suffering continuously or intermittently from mental disorder or such a kind

and to such an extent that the petitioner cannot reasonabley be expected to live

with the respondent

Explanation - In this clause -

(a) the expression'mental disorder' means mental iilness,

arrested or incomplete development of mind,

psychopathic disorder or any other disorder or disability

of mind and includes schizophrenia ;

(b) the expression'psychopathic disorder' means a

persistent disorder or disability of mind (whether or not

including sub-normality of intelligence) which results in

abnormally aggressive or seriously irresponsible conduct

on the part of the other party, and whether or not it

requires or is susceptible to medical treatment ; or

(iv) has been suffering from a virulent and incurable

form of leprosy ; or'

(v) has been suffering from venereal disease in a

communicable form; or'

(vi) has renounced the world by entering any religious

.fu}-
order; or
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(7)

(vii) has not been heard of as being alive for a period of

seven years or more by those persons who would naturally have heard of it' had

that party been alive. "

11. In the case in hand, the respondent in counter claim not

specifically pleaded the ground upon which the relief is claimed and directly

prayed for divorce U/S 13 of the Act. Counter claim has the effect as a cross

suit and it shall be treated as plaint. So the particulars to be contained in plaint

should be in counter claim also. But the counter ciaim filed by the respondent

is lacking those particulars to treat the same as plaint in cross suit. Further

though in written Statement, she pleaded non consummation of marriage, since

the date of marriage but non consummation of marriage is not a ground of

divorce.

In the above, the counter claim also does not succeed andL2.

13.

stands dismissed accordinglY.

Accordingly, the issue no. 3 is also decided against the

respondent.

O R DER

In the result, the suit is dismissed on contest.

counter claim filed by the respondent praying for a decree of divorce is

dismissed. Parties are to bear their own cost.

The

also

Prepare the decree accordinglY.

Given under my hand and the seal of the Court on the 4s

L4.

15.

day of October, 2018.

9^"*
( l. Barman )
District Judge,

&ffi#ffiiuosc,

EPlsflseq'Dictated and Corcected bY me,
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APPENDIX
Plaintiff's witnesses

PW 1 - Ganga Ram Barman.

PW2-HarmohanBarman.
PW 3 - Niren Ch Barman.

PW 4 - Prakash Ch RaY.

PW 5 - Surya Kanta Barman.

Plaintiff's exhibit
Nil

Defendant's witnesses

DW 1 - Smti Rita Barman,

DW 2 -Smti Malo Rani Barman.

Defendant's exhibit
NiI.
Court witness
NiI.

%n'n
District Judge,
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