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HEADING OF JUDGMENT IN ORIGINAL SUITS:

IN THE COURT OF THE DISTRICT JUDGE ,BONGAIGAON :

Present : Binod Kumar Chetri,

District Judge,

Bongaigaon.

Title Suit (D) NO. 120 of 2014

L6'h day of May,2019 (date of judgment)'

Smt. Ranu Nath .......Petitioner

Vs

Sri Fanil Ch. Nath ,...... Respondent

This T.S.(M) coming on for final hearing on 20.04.2019

in presence of

Sri Sri S.Kr Sarkar, Advocates ........'. for the petitioner'

AND

Sri Bijoy Choudhury, Advocate ......'.'for the respondent'

and having stood for consideration on the 16h day of May, 20L9

the Court delivered the following judgment:-
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JUDGMENT

1. This is a petition U/S 13(1Xia) and (ib) of Hindu

Marriage Act L955 filed by the petitioner, Smt. Ranu Nath, W/O Sri Fanil

Nath, resident of village Nayagaon, P.S & District - Bongaigaon, (Assam)

against the respondent Sri Fanil Ch. Nath, S/O Late Hareswar Nath, resident of

village Nayagaon, P.S & District - Bongaigaon, (Assam) praying for a decree

by dissolution of marriage between the parties.

2. The brief facts of the case are that the marriage between

the petitioner and the respondent was solemnized in the month of Bohag, 2009

as per Hindu rites and customs. After the marriage the petitioner and the

respondenr started leading their conjugal life in the matrimonial house at

village Nayagaon, Bongaigaon. It is stated that the petitioner peacefully led

her conjugal life for about 6 months and thereafter at the ill advice of family

members the respondent started inflicting physical and mental torture upon her

on her failure to fulfill dowry demand of Rs.1,50,000.00. On the same demand

once the respondent put dagger on the neck of the petitioner but on arrival of

neighbours, he fled away. On 03-09-2012 the petitioner was driven out of the

residence of the respondent after being subjected to torture, for which an ejahar

was lodged on 03-09-20L2, registered as GR case no. 511'/1-2 u/s 498 (A) IPC'

But on trial the respondent was acquitted for the offence. The respondent

deserted the petitioner since 03-09-2012 and did not resume their conjugal life.

The petitioner has been leading wretched and secluded life. No child is born

out of the wedlock between the petitioner and the respondent. It is stated that

the malimonial trust and loyalty between the petitioner and the respondent is

broken. Moreover the respondent is remarried with one Smt. Rina Nath, D/O

Sri Topeswar Nath of village Banshbari (Bogoripara) on LB-09-2014 and

leading their conjugal Iife with each other. There is incompatibility of tastes,
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temperaments and habits between the petitioner and the respondent and there is

no chance of resumption of marital tie between the parties and the marriage is

broken. The petition is filed without any collusion. Therefore, the petitioner

prayed for a decree of divorce by dissolution of marriage between the

petitioner and respondent with costs and any other relief, the petitioner is

entitled to.

3. Pursuant to the notice, the respondent entered his

appearance and contested the case by filing written statement. It is submitted

that the petition for divorce filed by the petitioner with an evil desire. It is

pleaded that the suit is not maintainable in the present form and manner both in

law and facts, there is no cause of action for the suit and the suit is bared by

limitation hence the same is liable to be dismissed. It is stated that the

petitioner suppressed the material facts and mislead the Hon'ble Court' It is

further stated that the respondent never tortured the petitioner with demand of

any dowry as stated by the petitioner. The petition lodged an Ejahar with some

false allegation against the respondent as such, after trial of the said case, the

Ld. Judicial MagisUate, 1" Class acquitted the respondent vide Judgment and

order dated 24-09-2013 passed in connection with GR Case No. 511/20L2.

The petitioner willfully deserted her respondent husband without any just cause

and without any fault on his part. It is stated that the petitioner always kept

threatening the respondent that she will file false case upon him to teach him a

lesson and she left her matrimonial house without any reason. The respondent

is a poor unemployed person and he had been living just hand to mouth and he

has no capacity to provide any maintenance to the petitioner separately' The

petitioner is very hot tempered woman and she left her matrimonial home

without the consent of the respondent. It is further stated that there is every

chance of resumption of matrimonial tie between the petitioner and respondent
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but the petitioner willfully started to live separately without any reasonable

ground. There is no cause of action for the suit. The respondent state that the

petitioner has filed the instant suit with a malafide intention just to harass the

respondent. The respondent along with some of his relatives went to bring

back the petitioner but she refused to come back saying she will marry another

person, In all such view of the matter, the respondent prayed to dismiss the

petition with cost.

4.

formulated:

On the pleadings of the parties, the following issues were
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1) Whether there is any cause of action for the suit?

2) Whether the petitioner was subjected to cruelty by the

respondent demanding dowrY?

3) Whether the petitioner is entitled to get the decree of

divorce as prayed for?

4) To what other relief(s), the parties are entitled to?

5. The petitioner in support of her contention examined

herself as PW1 and Smt. Amarabai Nath as PW 2. the respondent adduced his

evidence as DW 1.

DISCUSSION, DECISION AND REASONS

THEREOF :-

6. Issue no.1

Cause of action is a bundle of facts alleged by one party

and denied by the other. Cause of action is a set of facts or legal theory that

gives an individual or entity the right to seek legal remedy against another.

These applies to the filing of law suit for such wrong as property damages,

Contd... .



(s)

personal injury, monetary loss as well as to criminal wrongs. Cause of action

may come from an act or failure to act, breach of duty or violation of rights,

and the facts or circumstances of each specific case often have a significant

effect on the case. The simple meaning of cause of action is a condition under

which one party would be entitled to sue another or a set of facts, if true, entitle

an individual or entity to be awarded a remedy by the Court of law.

In the instant case the parties are married to each other.

The petitioner alleged cruelty of dowry and drove her out of his house on 03-

Og-2012 and since then deserted her and sr-rbsequently on 18-09-201-4 married

another girl namely Rina Nath, To the contrary the respondent denied of such

allegations and has put the petitioner to prove the same. Being so there is a

cause of actiot-t for the suit.

7. Issue no.2

The petitioner in her pleadings and as PW.1 has alleged

that after six months of her peaceful marriage the respondent at the ill advise of

his family members started to demand dowry of Rs.1,50,000/- and on failure to

make the payment she was tortured. Once the respondent even put a dagger on

her neck. On 03-09-2012 she was physically tortured and driven out of house.

She lodged FIR before Bongaigaon PS on 03-09-2012 which was registered as

GR Case No. 511/2012 \ls 498(4) IPC and after trial the accused was acquitted

of the charges.

Since 03-09-2012 the respondent has deserted her and

did not resume conjugal life with him.

In her cross PW.L stated that in the year 2012 she came

from the house of the respondent and she do not remember the date. She has

not filed any case for restitution of conjugal rights. She has not filed any case

against her husband for second marriage.

'r'il'rJt(t 
$UdgPt

Boa*,algro*'

Contd....



7

r

l

boo
/rt'

Disbld ludBr'
'F,r.r'*&alg*Ct'

(6)

pw2 in her evidence-in-chief on affidavit corroborated

the fact of demand of Rs.1,50,000/- by the accused and physical and mental

torture thereof. But in her cross she stated that she has never seen by herself

about any such assault but she was informed by the petitioner and her mother'

The distance from her house and the house of the petitioner's parents is about 2

Km. She stated that in the month of Septemb er,2Ol2 the petitioner went to her

mother'S house. She has not mentioned in her examination-in-chief or cross

that the peritioner was driven out of the house by the respondent. It is alleged

that the respondent has married another lady named Rina Nath but no such

evidence is led in tl'ris resPect.

TherespondentasDW.].deposedthatthepetitioner

deserted him without any just cause and in spite of his effort to bring her back'

she did not return, rather she refused to come back and expressed that she will

marry another person. In his cross he stated that since 03-09-2012 they are

living separately. He denied of marrying Rina Nath on 18-09-2014 and also

denied demand of Rs.1,50,000/- from the petitioner, as alleged' He was

acquitted in GR Case No. 5lIl20L2 vide judgment and order dated 24-09-2013

by Judicial Magistrate First Class Bongaigaon'

Though allegation of demand of Rs'1,50,000/- and

torture to make the payment has been alleged but no such evidence has been

Ied to substantiate the pleadings. Not a single date has been mentioned as to

when the payment was made or when she was tortured' The petitioner says

rhat on 03-09-2012 she was tortured and driven out of the house in her

pleadings but in her cross examination as PW1 she stated that she left the house

of her respondent husband in the year 201'2. She deposed that for her torture

she has filed a case but the said case i.e. GR Case NO' 511/2012 u/s 498 (A)

IPC ended up in acquittal of the respondent, vide judgment dated 24-a9-2013'

The parents of the petitioner are the best person who

could have deposed as to whether any such payment was made or not because
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it would be tl'rem only whom the petitioner would ask for but the parents or any

other relative of the petitioner has not come up before the Court to adduce

evidence on behalf of the petitioner. The allegation of cruelty for demand of

Rs.1,50,000/- and torture thereof is not proved or in other words it is held that

the petitioner failed to prove the allegation,

The petitioner in her petition as well as as PW 1 alleged

that on lB-9-2014 the respondent married one Smt. Rina Nath and is leading a

conjugal life with her but no corroborative evidence in this regard has been

brought in evidence. PW-2 also deposed of the subsequent marriage by the

respondent with one Smt. Rina Nath but her evidence is that she know about it

but not that she has seen that lady or that the respondent staying with that lady.

No other person has come to say that they have seen the

respondent leading a conjugal life with Smt. Rina Nath. The parents or the

relatives of the petitioner has also not come to substantiate the allegation. The

allegation has to be substantiated by cogent and sufficient evidence. As the

name of Smt. Rina Nath has crept in there has to be some relationship or

something between the respondent and Rina Nath but no evidence in this

regard is forthcoming.

In view of above it is held that the petitioner failed to

prove the cruelty and as such the issue no.2 is decided against her.

B. Issue no.3

Without anything between Rina Nath and the respondent the petitioner would

not have deposed that on LB-09-2014 the respondent has married Smt. Rina

Nath, daughter of Topeswar Nath of Bashbari, (Bogoripara) and leading

conjugal life with her, PW2 has also corroborated this fact and this fact has

also been pleaded by the petitioner. The respondent has simply denied and has

not come up with any evidence to disprove this fact. When the petitioner has

given the specific name and particulars of the lady with whom the respondent
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has been married including the date of marriage, burden shifted upon the
respondent to disprove the fact. other than himself he has not produced any
witness to disprove this fact, Marrying again or having sexual relationship

with other lady during the subsistence of the first marriage amounts to cruelty
and on this ground the wife i.e. the petitioner in this case can refuse to stay
with her husband/respondent and claim maintenance. Hon,ble High court in
the case of Md. pasnurAli vs. Rushiyo Begum reported in (1g93) z GLRzz4
as held as such. This was also herd by the Hon,ble Supreme court in the case

of Rajothi vs. sri Ganeshan reported (lggg) 6 scc 326. This is also one of
the ground to seek divorce by one of the parties who suffer mental cruelty on
such act of his spouse. In this case it is the petitioner who suffers mental
cruelty on the act of respondent husband marrying or leading a conjugal life
with Smt. Rina Nath.

The cruelty has been proved that the respondent has
married another lady and leading conjugal life with her since 1g-0g-2014. For
whatever reason the petitioner has left the house of the respondent on 03_0g_
2012 and since then living separately and did not resume the conjugal life with
the respondent. The respondent has also admitted this fact. After about nvo
years on 16-09-2014, the respondent has married another lady. It is about 6 %
years since 03-09-2012 when the parties have left the company of each other
and staying separately. There is no chance of reunion between them as another
lady has come between them. It is the petitioner who has sought divorce and
the respondent has also not expressed any words refusing to give divorce
though he has denied the alregations made against him. There has been
irretrievable breakdown in the marriage life between the petitioner and the
respondent and there is no scope of reunion.

In view of above it is held that the petitioner is entitred
for decree of divorce and the issue is replied in affirmative.

Issue no.4

The petitioner in her petition has not sought for any

L
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alimony but has sought for any other relief or reliefs. There is no pleadings as

to the source income of the respondent. The respondent in his WS stated that

he is a poor unemployed person. As P.W.l, the petitioner has not deposed

about any source of income of the respondent but in her cross examination she

stated that the respondent used to work as a day wage earner in a company but

she is not aware about his present position. In his affidavit the respondent has

shown himself as unemployed but in his cross stated that he is a day wage

earner.

PW1 (Petitioner) in her affidavit has shown her

occupation as service and in para 7 of her petition she has mentioned that she

has her own source of income.

As the petitioner has not claimed any alimony or

maintenance and not proved the source of income of her respondent husband,

it is not possible to arrive at a just decision to ascertain the quantum of alimony

or monthly maintenance, Though she has not claimed alimony or monthly

maintenance but she has claimed any other relief or relieves as per law. The

respondent claimed himself to be a day wage earner and being a day wage

earner also he earns a sufficient amount to feed his family. Going by the

present rate of day wage a labour earns Rs.400/- per day and even if twenty

days of work is taken into account it goes to Rs.B000/- Without the capacity of

maintaining his family he would not have married another lady and he should

not have also married the petitioner also. It is his bounden duty to provide

maintenance to his wife.

Considering all aspects of the matter it is felt just and

proper a monthly maintenance of Rs.2000/- per month to the petitioner will be

just and proper monthly maintenance.

The issue decided accordingly.
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ORDER

The following prayers are allowed.

I) Dissolution of marriage be decree of divorce u/s 13(1)

(ia) & (ib) of the Hindu Marriage Act.

ii) Monthly maintenance to be paid by the respondenr to

the petitioner @ Rs.2000/- per month from the date of this order till the

petitioner remarry.

iii) Parties to bear their respective cost,

Given under my hand

the 16'h day of Muy, 2019 ar Bongaigaon.

Dictoted
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