
IN  COURT  OF  THE  MOTOR  ACCIDENT  CLAIMS  TRIBUNAL:
      BONGAIGAON.

            M.A.C. CASE NO. 10/2014

1. Pani Ram Barman,
    S/O Lt. Bhakati Barman
2. Rabi Ram Barman
    S/O Lt. Bhakati Barman

                                 ........Claimants.
                  Vs.

1. The Legal Manager, 
   Bajaj Allianz General Insurance Company 
    Ltd. Ulubari,  Guwahati   

              ....Insurer of  Vehicle No. AS-19/C-6210
    (Auto Rickshaw).
2. Sri Jibon Kalita
    S/O Krishna Kanta Das,
    Owner of vehicle No. AS-19/C-6210
    (Auto Rickshaw).
3. Md. Jehar Ali
    S/O Lt. Jaher Ali,
    Driver of vehicle No. AS-19/C-6210
    (Auto Riskshaw).

                                         ....Opposite Parties.

PRESENT :    Smt. I. Barman,
    Member, M.A.C.T.,
     Bongaigaon.

Advocate for the claimants  :  Sri M. Islam
Advocate for opposite party No.1 : Sri. K. Sarkar
Advocate for opposite party Nos. 2  & 3 : Md.  A.  Ali

               
      

Date of Argument : 12.03.18
Date of Judgment  : 10.04.18
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                   JUDGMENT AND ORDER

1.      The claim case  arose  out  of  the  petition preferred

U/S 166 of the Motor Vehicle Act, 1988 filed by the claimants claiming

compensation from the Opposite Parties on account of death of  Maloti

Barman in a motor vehicle accident. 

2.   Case of the claimants in brief, is that, on 23.11.2013

at about 5.15 P.M while Maloti Barman reached near Donkinamari Army

camp,  the  vehicle  bearing  Registration  No.  AS-19/C-6210  (Auto

Rickshaw)  coming  from  Chapaguri  towards  Rakhaldubi  rashly  and

negligently, knocked down Maloti Barman from front side, as a result of

which she sustained serious injury on her head and other parts of her

body.  Immediately after the accident, she was admitted at Lower Assam

Hospital & Research Centre, Bongaigaon where the victim succumbed to

the injuries at about 11:30 P.M. The Post-Mortem Examination of the

deceased was done by the Doctor of Bongaigaon Civil Hospital.   It is

further contended that with regard to the accident, Bongaigaon P.S. Case

No. 585/13 U/S 279/304(A)IPC was registered.  The deceased was 67

years old at the time of accident and left behind her two major sons.  It is

also stated that  deceased Maloti Barman was running a tea stall  from

where she earned Rs.6,000/- P.M.  Hence, prayed compensation of Rs.

5,70,000/- from the opposite parties.

3. In response to the notice, opposite party No.1 Bajaj

Allianz General Insurance Co. Ltd, the insurer of the vehicle No. AS-

19/C-6210 (Auto Rickshaw), entered its appearance and by filing written

statement contended inter alia that the answering opposite party was the
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insurer  of  the  Auto  rickshaw  bearing  No.  AS-19-C/6210  owned  by

opposite party No.2 vide policy No.OG-14-2405-1803-00001560 valid

from 24.09.2013 to 23.09.2014 midnight. Denying the rash and negligent

driving on the part of the opposite party No.3, the driver of the Auto

Rickshaw No.AS-19/C-6210, the answering opposite party also put the

claimants to make strictest proof with regard to the alleged accident, road

permit of the vehicle, age, income and occupation of the deceased, injury

report,  driving  licence  etc.  and  further  pleaded  that  vide  permit

No.356/10/13 dtd. 04.10.13 issued by Regional Transport Authority, the

owner of the vehicle No.AS-19/C-6210, was permitted to ply the vehicle

from Kahilidoba to Abhayapuri but the alleged accident was occurred on

31 N.H.Way near Dokinamari Army Camp, Chaprakata by violating the

permit  condition and as such opposite party No.1 is  not liable to pay

compensation.  The answering opposite party also pleaded that claimant's

claim is excessive.  In this premise, prayed to dismiss the claim petition.  

4. The opposite party No. 2 & 3 the owner and driver

of  the  vehicle  AS-19/C-6210 (Auto  Rickshaw)  respectively  by  filing

written statement pleaded that on the date of accident, the opposite party

No.3, was driving the vehicle No. AS-10-19/C-6210 (Auto Rickshaw) in

a permissible speed and while the said vehicle reached near Donkinamari

Army camp, suddenly the victim came in front of the running vehicle and

in that  moment although the opposite party No. 3 tried to control  his

vehicle by applying break but failed and the vehicle knocked the victim,

as  a  result  of  which  she  sustained injury  and died  accordingly.   The

answering  opposite  party  No.  2  also  submitted  that  at  the  time  of

accident,  the  vehicle  bearing  No.  AS-10-19/C-6210  was  insured  with
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Bajaj  Allianz  General  Insurance  Co.  Ltd.  under  Policy  No.

OG-14-2405-1803-00001560 which  was  valid  up  to  23/09/13 and the

driver of the Auto Rickshaw also possessed a valid driving licence vide

D/L No. T/2040/CHR/10 valid up to 30/07/16.  As such, the insurance

company is liable to pay compensation, if any, and prayed to exonerate

him from paying any compensation to the claimants.

5. On the pleadings of the parties, the following issues

are formulated:-

i.  Whether  Motor  Vehicle  Accident  took  place  on

23.11.13 as alleged and, if so, whether vehicle No.  AS-19/C-6210  was

involved in the said accident?

ii. Whether the accident in question took place due

to rash and negligent driving of the driver of the said vehicle?

iii. Whether the death of Maloti Barman was caused

in the accident in question due to use of the vehicle No. AS-19/C-6210 ?

iv.  Whether  the  claimants  are  entitled  to  get

compensation for the death of deceased Maloti Barman if so, to what

extent and by whom it should be paid ?

6. In course of trial, both side examined two witnesses

each.  All the witnesses are thoroughly examined by the rival side. 

      

7. I have heard argument of both sides and carefully

gone through the evidence on record.                     
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Issue Nos. i, ii & iii:

8. As  these  three  issues  are  co-related  each  other,

hence, all these issues are taken together.

9. Claimant  No.2  Rabi  Ram  Barman,  son  of  the

deceased Maloti Barman has averred in the claim petition as well as in

evidence that when  his mother was coming from Donkinamari towards

home situated  near  the  National  Highway 31,  at  about  5.15  P.M and

reached near Donkinamri Army camp, the vehicle bearing Registration

NO. AS-19/C-6210 (Auto Rickshaw) coming from Chapaguri  towards

Rakhaldubi in rash and negligent manner knocked down Maloti Barman

from her front side, as a result of which, his mother sustained serious

injury on her head and other parts of her body.  Immediately after the

accident, his mother was admitted at Lower Assam Hospital & Research

Centre,  Bongaigaon where  the  victim succumbed to  injuries  at  about

11:30  P.M.   He  stated  that  the  autopsy  of  the  dead  body  was  at

Bongaigaon  Civil  Hospital.   He  also  stated  that  with  regard  to  the

accident,  Bongaigaon  P.S.  Case  No.  585/13  U/S  279/304(A)IPC  was

registered.  In support of his evidence PW1 proved the certified copy of

FIR form as Ext.1, certified copy of Ejahar as Ext.2, certified copy of

charge-sheet Ext.3, certified copy of seizure list as Ext.4, certified copy

of post-mortem report of deceased Maloti Barman as Ext.5.  During cross

he stated that he had not seen the accident.  He stated that their married

sister was not impleaded as party in the case.  He also stated that in going

to cross the road, the accident occurred.

10. Claimants  examined  the  daughter-in-law  of  the
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deceased Abola Barman as PW2, who deposed that on 23.11.13 at about

5:15 P.M she was standing in front of her residence.   She stated that

while  her  mother-in-law  Maloti  Barman  coming  from  Dokinamari

towards  home,  reached  near  Donkinamari  Army  camp,  the  vehicle

bearing  No.  AS-19/C-6210  (Auto  Rickshaw)  coming  from Chapaguri

towards Rakhaldubi, in rash and negligent manner,  knocked down her

mother-in-law from front side, as a result of which, her mother-in-law

sustained  serious  injury  on  her  head  and  other  parts  of  the  body.

Immediately  after  the  accident,  she  was   admitted  at  Lower  Assam

Hospital & Research Centre,  Bongaigaon but the victim died at about

11:30 P.M.  She stated that the autopsy of the dead body was done at

Bongaigaon  Civil  Hospital.   During  cross,  she  stated  that  she  was

informed about the accident by neighbours.  She stated that she heard

that while crossing the road, the deceased met with the accident.

11. From  the  evidence  of  PWs  and  other  documents

proved by the claimants side, it is clear that the deceased Maloti Barman

died  due  to  the  motor  vehicle  accident  occurred  on  23.11.13.  The

accident information report available in the case record reveals that on

23.11.13 at about 5.15 P.M an accident occurred near Donkinamari Army

camp involving the Auto Rickshaw bearing No.  AS-19/C-6210 wherein

Maloti Barman was shown as deceased.  The PWs categorically stated

that  when  deceased  Maloti  Barman reached  near  Donkinamri  Army

camp, then the vehicle bearing No.AS-19/C-6210, coming in rash and

negligent manner, knocked down Maloti Barman from front side, as a

result, she sustained injuries on her head and other parts of her body and

later she died in Lower Assam Hospital.  Accordingly, the postmortem
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was done on the dead body of the deceased.  With regard to the accident,

Bongaigaon P.S. Case No. 585/13 U/S 279/304(A) IPC was registered

and charge sheeted the same (Ext.3) against the driver of the aforesaid

vehicle bearing No.AS-19/C-6210.  On the other hand, DW1 the Legal

Officer  of  opposite party No.1 deposed that  as  per  evidence of  PWs,

while the deceased was crossing the road, the accident occurred and as

such there is negligence on the part of the deceased herself and hence the

opposite party No.1 is not liable to pay compensation.  Taking the cross

examination of PWs that they heard that the accident occurred when the

deceased was crossing the road, even if, it is accepted that at that time,

the deceased was going to cross the road, but it is the duty of the driver to

notice ahead as well as around of him while driving a vehicle.  Moreover,

PWs are not eye witnesses.   That apart during cross of PWs, nothing

could be elicited regarding rash and negligent driving of the offending

vehicle.  From the above evidence of PWs, both oral and documentary, it

appears to me that there was rash and negligence on the part of the driver

of the offending vehicle bearing No. AS-19/C-6210.  The opposite parties

did  not  adduce  any  rebuttal  evidence  regarding  rash  and  negligent

driving  of  the  offending  vehicle  concerned.  In  view  of  the above

evidence of the PWs and in absence of any contrary legal evidence, I am

of the opinion that the accident took place near Donkinamari Army Camp

due to rash and negligent driving of the offending vehicle bearing No.

AS-19/C-6210 and the deceased died due to the injury sustained by her

in  the  said  accident.   Accordingly,  these  three  issues  are  decided  in

favour of the claimants.

Issue No. iv

12. This issue relates to the entitlement of the claimants
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for compensation and extent thereof as well as liability of the opposite

parties to pay such compensation.

13. In view of my foregoing finding, I am of the opinion

that the  deceased died in a motor vehicle accident who left behind his

two major sons. Therefore, the claimants being legal heirs are entitled to

compensation in the name of loss of estate.  Now, coming to the quantum

of compensation, in post-mortem report Ext.5, the age of the deceased is

mentioned  as  67  years.   Except  that  no  document  is  proved  by  the

claimants  side  regarding  age  of  the  deceased.  Hence,  in  absence  of

document, age of the deceased is taken as 67 years and the multiplier

would be '5'.  Regarding income, the evidence of the claimants side is

that  deceased  Maloti  Barman  was  running  a  tea  stall  wherefrom she

earned Rs. 6,000/- per month.  But in respect of income, no document

was proved by the claimants side.  However, being a housewife of 67

years, her income is taken as Rs. 3,500/- per month for the duty provided

by her towards her family members. Further the deceased left behind her

two major sons.  Therefore, 1/3rd of the income of the deceased is to be

deducted towards his living and personal expenses.  Hence, taking the

monthly income of the deceased as Rs. 3,500/-, the annual income of the

deceased would be Rs. 42,000/- (Rs. 3,500 x 12) and after deduction of

1/3rd of  the  income  of  the  deceased  towards  her  living  and  personal

expenses, it comes to Rs. 28,000/- (Rs.42,000 – 14,000).   Moreover, the

claimants  will  be  entitled  to  an  amount  of  Rs.15,000/-  for  funeral

expenses.

The aforesaid calculation is shown in tabular form as

under:-

                     Contd---P/9



           :::9:::

Sl. No. HEADS CALCULATION

(i) Loss of estate (Rs. 28,000 x  5) Rs. 1,40,000/-

(ii) Funeral expenses Rs.    15,000/-

Total Rs. 1,55,000/-

14. Now,  coming  to  the  question  of  liability  opposite

party No.1, Bajaj  Allianz General Insurance Co. Ltd. pleaded that  the

vehicle in question violated the terms and conditions of the policy being

plied on a road for which it was not having permit and hence insurance

company  is  not  liable  to  indemnify  the  insured  for  the  amount  of

compensation.  To prove the plea, the opposite party No.1 examined two

witnesses  i.e.  DW1  Mr.  Ranjan  Jyoti  Borah  Legal  Officer-cum-

Authorized Signatory of Bajaj Allianz GIC Ltd. and DW2 Prafulla Ch.

Ray Head Asstt. of the office of the D.T.O, Bongaigaon.  DW1 Ranjan

Jyoti Borah stated that vide Temporary Permit No. 356/10/13 dated 04-

10-2013, valid from 04-10-2013 to 03-02-2014, issued by the Regional

Transport Authority, Bongaigaon, Assam, the offending vehicle bearing

No. AS-19/C-6210 was permitted to ply the vehicle from Kahidoba to

Abhayapuri but the accident occurred on 31 N.H.Way near Dokinamari

Army Camp near village Chaprakata and as such, the vehicle was plied

by violating the permit.  DW2 Prafulla Ch. Ray Head Assistant of D.T.O,

Bongaigaon also deposed that  by the permit  No.356/10/13 valid from

04.10.2013 to 03.02.2014, the vehicle No. AS-19/C-6210 was allowed to

ply the vehicle from Kahidoba to Abhayapuri via Salmara and the vehicle

was not allowed to ply any other area except the permissible area.  He

proved Ext.A, the authorization letter wherein Ext.A(1) is the signature

of DTO, Bongaigaon, Bhaskar Jyoti Dutta.  He also proved Ext.B, the
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Original Permit Register (compared with original) of DTO, Bongaigaon

and Ext.B(1) is the relevant entry of the permit No.356/10/13 wherein

Ext.B(2) is the signature of Secretary, RTA, Bongaigaon Assam.  During

cross he stated that Kahidoba falls within the district of Bongaigaon and

the place of occurrence i.e. Chaprakata also falls within the district of

Bongaigaon but as per permit the vehicle No.AS-19/C-6210 could not

ply via Gerukabari to Kahidoba.  He denied the suggestion that as no

road number is mentioned in the permit, hence, the vehicle can ply from

Chaprakata to Kahidoba via Gerukabari.  In Ext.B the permit of vehicle

No.AS-19/C-6210, it is clearly mentioned that the vehicle is allowed to

carry passengers on line from Kahidoba to Abhayapuri via Salmara.  So,

the vehicle No.AS-19/C-6210 was not allowed to ply from Chaprakata to

Kahidoba  via  Gerukabari  and  thus  the  offending  vehicle  in  question

violated  the  rules  of  permit.  However,  the  vehicle  bearing  No.AS-

19/C6210  (Auto  Rickshaw)  so  involved  in  the  accident  occurred  on

23.11.2013 near Dokinamari was duly insured with the opposite party

No.1 Bajaj Allianz General Insurance Company Ltd. vide policy No.OG-

14-2405-1803-00001560 valid from 24/09/2013 to 23.09.2014 mid night.

Hence,  the opposite party No.1 is directed to the compensation amount

to the claimants with liberty to recover the same from the owner of the

vehicle i.e. opposite party No.2 Sri Jibon Kalita.  Issue no. (iv) is decided

accordingly.

                  O   R   D   E   R

15. In the result, the claim petition is allowed on contest.
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Opposite party No.1 the Bajaj Allianz General Insurance Company Ltd.

is directed to pay the amount of Rs. 1,55,000/- (Rupees one lac fifty five

thousand)  to  the  claimants  in  equal  share  with  liberty  to  recover  the

compensation amount from opposite party No.2, the owner of the vehicle

No.AS-19/C-6210.  The amount so awarded shall carry interest @ 6%

p.a. from the date of filing of the claim petition i.e. from 24.01.2014 till

its  realization.   The  opposite  party  No.1  is  directed  to  pay  the  said

amount  through this Tribunal within 2 (two) months from the date of

passing of the order.  The opposite party No.1 shall be entitled to deduct

the interim compensation, already paid to the claimants, if any. 

16. Let a copy of  the  judgment  be  transmitted  to  the

opposite party No.1 for  information and necessary action.  

                      

17. Given under my hand and the seal of this Tribunal

on this 10th  day of April, 2018.

Dictated and corrected by me,              (I. Barman)
                                                      Member, MACT

             Bongaigaon.

           (I. Barman)
       Member, MACT
          Bongaigaon  .

   *************


