
IN  COURT  OF  THE  MOTOR  ACCIDENT  CLAIMS  TRIBUNAL:
      BONGAIGAON.

                  M.A.C. CASE NO. 202/2012

1. Sri Ranjan Dutta
    S/O Shishir Dutta
2. Hiramoni Dutta
    W/O Sri Ranjan Dutta

                ........Claimants.
                  Vs.

1. The Divisional Manager,
    The United India Insurance Com. Ltd.,
    Bongaigaon,
     ….Insurer of the Vehicle No.AS-19-3055
     (Truck).
2. The Legal Manager,
    S.B.I General Insurance Com. Ltd.,
    Mumbai-400069
  ….Insurer  of  the  Vehicle  No.PB-11/AH-
     9741  (Truck).
3. Sri Prakash Kumar Gupta,
    S/O Lt. S.P Gupta
    Owner of the Vehicle No.AS-19-3055,
    (Truck).     
4. Sri Sudhir Kumar Bharti
    S/O Jagannath Prasad
    Owner of the Vehicle No.PB-11/AH-9741,
    (Truck).
5. Somor Soren,
    S/O Jatin Soren
    Driver of the Vehicle No.AS-19-3055,
    (Truck).
6. Shri Raj Kumar Singh,
    S/O Shri Ram Lal Singh,
    Driver of the Vehicle No.PB-11/AH-9741,
    (Truck).

                     ....Opposite Parties.

PRESENT :    Smt. I. Barman,
    Member, M.A.C.T.,
     Bongaigaon.
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 Advocate for the claimants  : Sri R. Ali
Advocate for Opposite Party No. 1 : Sri K. Sarkar
Advocate for Opposite Party No. 2 : Smt. J. Barua
Advocate for Opposite Party No. 4 & 6 : M. Hussain

   Date of Argument  : 22.03.2018, 20.04.2018
   Date of Judgment  : 23.04.2018

     JUDGMENT AND ORDER

1.      The claim case  arose  out  of  the  petition preferred

U/S 166 of the Motor Vehicle Act, 1988 filed by the claimant claiming

compensation from the Opposite Parties on account of death of minor

Anjana Dutta in a motor vehicle accident occurred on 14.11.2012.

2. Case of the claimants, in brief, is that, on 14.11.2012

at  about  9:15  A.M  while  Anjana  Dutta  along  with  her  friends  were

coming towards  their  own home from Tulungia  Ratnapith  Girls  High

School on their own side and reached Deohati Tiniali on 31 No. National

Highway,  the  driver  of  the  offending  vehicle  having  no.  AS-19-3055

(Truck)  coming  from  Tulungia  to  Abhayapuri  in  rash  and  negligent

manner knocked down victims Anjana Dutta and Rohima Ray and two

others from back side, as a result of which, they sustained injuries and

died on the spot while others were grievously injured.  The autopsy of

the dead bodies were done at Bongaigaon Civil Hospital.  It is stated that

at the time of death, Anjana Dutta was 8 years old and was a brilliant

student.   At  the  time  of  death,  minor  Anjana  Dutta  left  behind  her

parents.   It  is  further  contended  that  with  regard  to  the  accident
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Abhayapuri  P.S  case  No.  285/2012  u/s  279/338/304(A)  IPC  was

registered.   Hence,  prayed  compensation  of  Rs.4,75,000/-  from  the

opposite parties. 

                                                                       

3. In response to the notice, opposite party No.1 United

India  Insurance  Co.  Ltd.,  the  insurer  of  the  vehicle  bearing  No.AS-

19/3055 (Truck),  by  filing  written  statement  contended inter  alia  that

there  is  no  cause  of  action,  the  claim of  the  claimants  is  hit  by  the

principles of waiver, acquiescence and estoppels and the claim is bad for

non-joinder of necessary parties and mis-joinder of unnecessary parties.

Denying the facts of the accident, the answering opposite parties stated

that,  at  the  time of  accident,  the  deceased was pedestrian and due to

negligence of the driver of the vehicle No.BP-11/AH-9741, who kept his

vehicle  in  danger  position,  the  accident  occurred.   The  answering

opposite party further contended that the driver of the vehicle bearing

No.AS-19/3055 was authorized to driver only Motor Cycle, Light Motor

Vehicle  (LMV)  and  Medium  Motor  Vehicle  (MMV)  but  was  not

authorized  to  drive  Heavy  Motor  Vehicle  (HMV).  The  answering

opposite party also stated that in F.I.R lodged by Shusil Ch. Ray, it is

alleged that opposite party No.5 with intend to kill his daughter along

with her friends knocked down the girls and about one month ago before

this  alleged  incident,  opposite  party  No.5  threatened  all  the  injured

victims to kill and hence, it is pre-planned and not accidental and hence

the answering opposite party is  not liable to pay compensation.   It  is

further  contended  that  claimants'  claim  is  highly  excessive.   In  this

premise,  prayed  to  exonerate   the  answering  opposite  party  from

liabilities.    
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4. In response to the notice, opposite party No.2 SBI

General Insurance Co. Ltd., by filing written statement contended inter

alia that there is no cause of action, the claim is bad for mis-joinder of

unnecessary  parties  and  the  claim  is  barred  by  principles  of  waiver

acquiescence,  estoppel  and  also  for  reason  of  collusiveness.  The

answering opposite party denying the facts of accident further stated that

the  vehicle  bearing  No.PB-11/AH-9741  (Truck)  was  not  parked  in

dangerous and negligent manner and the victim Anjan Dutta died due to

the  sole  negligence  of  the  driver  of  the  Truck  No.AS-19/3055.   The

answering  opposite party also put the claimants to make strictest proof

with regard to the alleged accident, age, avocation and health condition

of the deceased and driving licence of the driver, fitness and registration

certificate of the alleged vehicle etc.  It is also pleaded that claimants'

claim is highly excessive.  In this premise the answering opposite party

prayed to dismiss the claim petition.   

5. In response to the notice, Opposite Party No.4 & 6

the owner and driver of the vehicle bearing No. PB-11/AH-9741 (truck)

by filing written statement contended that there is no cause of action and

the  accident  occurred  due  to  negligence  of  the  driver  of  the  vehicle

No.AS-19-3055.   They  further  stated  that  the  vehicle  was  wrongly

included in the accident,  however,  it  was  duly insured with the S.B.I

General Insurance Co. Ltd. vide policy number 0000000000221051 valid

from 11-03-2012 to 10-03-2013 and the opposite party No.6, the driver

of  the  vehicle  also  possessed  valid  driving  license  vide  D/L  No.

R5178/MZN/96 valid upto 02.12.2012. They also pleaded that claimants'

claim is highly excessive.  They further stated that at the relevant time of
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accident when the vehicle No.PB-11/AH-9741 was standing by the side

of the National High Way at Deohati, some school going students were

coming towards their home from school and at that time, suddenly the

vehicle  No.AS-19-3055 (Truck)  coming from Tulungia  to  Abhayapuri

side in rash and negligent manner knocked down the victims from back

side, as a result of which two young students died on the spot and some

others were grievously injured.  Hence, prayed to exonerate them from

the liability to pay compensation.

6. In spite of receipt of notice opposite party No. 3 & 5

the owner and driver of the vehicle No. No.AS-19/3055 (truck) did not

turn up.  Hence, the case proceeded ex-parte against them.

7. On the pleadings of the parties, the following issues

are formulated:-

i.  Whether  the  claimants'  daughter  Anjana  Dutta

died in motor vehicle accident occurred on 14.11.12 at 31 No. National

High  Way  Deohati  Tiniali  due  to  rash  and  negligent  driving  of  the

vehicle No. PB-11-AH-9741 and AS-19-3055?

ii.  Whether  the  claimants  are  entitled  to

compensation, if so, to what extent and by whom it is payable? 

8. In course of  trial,  the claimant side examined two

witnesses  and  the  contesting  opposite  party  No.1  also  examined  one

witness.  All the witnesses are thoroughly cross examined by the rival

side.
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9. I  have heard argument of both sides and carefully

gone through the evidence on record.

                     

Issue No.i:

10. Claimant No.1 Ranjan Dutta, father of the deceased

Anjana Dutta has averred in the claim petition as well as in evidence that

on 14.11.2012 at about 9:15 A.M when his daughter Anjana Dutta along

with  her  friends  were  coming  towards  their  home  from  Tulungia

Ratnapith  Girls  High  School  on  their  own side  and  reached  Deohati

Tiniali on 31 No. National Highway, the driver of the offending vehicle

having No. AS-19-3055 (Truck) coming from Tulungia to Abhayapuri in

rash and negligent manner knocked down victims from back side, as a

result of which, his daughter Anjana Dutta and daughter's friend Rohima

Ray and their other friends fell down on the pucca road and sustained

grievous injuries on their persons while victims Anjana Dutta, Rohima

Ray died on the spot.   The autopsy of  the dead bodies were done at

Bongaigaon Civil  Hospital.   He  also  stated  that  at  that  time,  another

vehicle  bearing  No.  PB-AH/11-9741  which  was  kept  negligently  and

dangerously on the middle of the road by its driver also contributed to the

accident  and  with  regard  to  the  accident,  Abhayapuri  P.S  case  No.

285/2012 u/s 279//304(A)/338 IPC was also registered against both the

drivers  of  the  offending  vehicle.  In  support  of  evidence  he  proved

accident information report as Ext.1, F.I.R form as Ext.2, Ejahar as Ext.3,

seizure lists as Ext.4 & Ext.5, MVI Report as Ext.6 & 7, charge-sheet as

Ext.8 and post-mortem report as Ext.9.  During cross he stated that he

had not seen the accident. He denied the suggestion that he did not know

if the driver of the Truck No.AS-19-3055 did not possess driving licence
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at the relevant time of accident.  He stated that the vehicle No.AS-19-

3055 knocked down his daughter and due to fault of the said truck, the

accident occurred. 

       

11. Claimant examined eye witness Parboti Das as PW2.

She deposed that on the day of accident i.e. on 14.11.2012 at about 9:15

A.M when she was sitting at the varandah of her house taking tea, the

accident  occurred  infront  of  her.   She  stated  that  at  that  time,  the

claimants'  daughter along with some other students were coming from

Tulungia Ratnapith Girls High School on their own side and when they

reached  Deohati  Tiniali  on  31  No.  National  High  Way,  suddenly  the

driver of the offending vehicle bearing no. AS-19-3055 (truck) coming

from  Tulungia  to  Abhayapuri  in  rash  and  negligent  manner  knocked

down the victims from back side, as a result of which, they fell down on

pucca road and sustained grievous injuries and the claimants' daughter

Anjana Duta and her friend Rohima Ray died on the spot.  Later on the

autopsy of the dead body of Anjana Dutta was done at Bongaigaon Civil

Hospital.  She further mentioned that another vehicle bearing No. PB-

AH/11-9741 which was kept negligently and dangerously on the middle

of the road by its driver also contributed to the accident.  During cross,

she stated that the running Truck hit the girls.  She further stated that

another  Truck  being  disordered  was  standing  by  the  side  of  road  at

Deohati turning point and the running truck, which noticed the stationary

Truck  and  the  girls,  after  crossing  the  stationary  Truck,  caused  the

accident.  She also stated that the accident occurred at the extreme side of

the road due to the fault of running Truck while the girls were going by

the side of the road.

Contd---P/8



                                                      :::8::: 

12. Now, let us see whether the accident took place due

to rash and negligent driving on the part of the driver of the offending

Truck bearing No. AS-19-3055 or due to negligence of another Truck

No.PB-11/AH-9741.

13. From  the  evidence  of  PWs  and  other  documents

proved by the claimant side, it is clear that the deceased Anjana Dutta

died  due  to  the  motor  vehicle  accident  occurred  on  14.11.2012.  The

accident information report Ext.1 issued by Abhayapuri  Police Station

reflects that on 14.11.2012 at about 9:15 A.M at Deohati Tiniali on 31

No.  National  High  Way,  an  accident  occurred  involving  the  Truck

bearing No. AS-19-3055 and PB-11/AH-9741 wherein deceased Anjana

Dutta was shown as deceased. The PWs clearly stated that on 14.11.2012

at  about  9:15  A.M when minor  Anjana  Dutta  along with  some other

students  were  coming from Tulungia  Ratnapith Girls  High School  on

their own side and reached Deohati Tiniali on 31 No. National High Way,

suddenly  the  driver  of  the  offending vehicle  bearing  no.  AS-19-3055

(truck)  coming  from  Tulungia  to  Abhayapuri  in  rash  and  negligent

manner knocked down the victims from back side, as a result of which,

they fell  down on pucca road and sustained grievous injuries and the

claimant's  daughter  Anjana  Dutta  and  Rohima  Ray  died  on  the  spot.

They  further  stated  that  another  vehicle  bearing  No.PB-11/AH-9741

which was kept negligently and dangerously on the middle of the road by

its driver also contributed to the accident.  With regard to the accident,

Abhayapuri  P.S  case  No.  285/2012  u/s  279/304(A)/338  IPC  was

registered and charge sheeted the same against the drivers of both the

trucks  vide  Ext.8.   Now,  coming  to  the  point  as  to  whose  fault  the
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accident occurred, though the PWs during their evidence in chief stated

that  the  Truck  No.  PB-11/AH-9741  which  was  kept  by  its  driver

dangerously and negligently on the middle of the road also contributed to

the accident but during cross by the opposite parties No.1 and 2, PW2

Parboti Das, the eye witness of this case, stated that the accident occurred

due to the fault of running truck which knocked down the girls, while the

girls were going by the side of the road.  According to this eye witness,

the another Truck No.PB-11/AH-9741 was standing by the side of the

road at Deohati turning point.  During cross, by the contesting opposite

parties, it reveals that there was no fault on the part of the truck No.PB-

11/AH-9741 which was standing by the  side  of the  road and nothing

could be elicited regarding rash and negligent driving on the part of the

Truck No. AS-19-3055.  Moreover, though charge-sheet was submitted

against the driver of the Truck No.PB-11/AH-9741 u/s 336 IPC besides

the driver of the Truck No.AS-19-3055 u/s 279/304(A)/338 IPC but it is

well settled that charge-sheet is not conclusive proof of an offence.  From

the above evidence of PWs, both oral and documentary, it appears to me

that there was rash and negligence on the part of the vehicle bearing Nos.

AS-19-3055  (truck).   The  opposite  party  No.1  has  not  adduced any

rebuttal evidence regarding rash and negligence of the offending Truck

No.AS-19-3055.   In  view of  the  above  evidence  of  the  PWs  and  in

absence of any contrary legal evidence, it is crystal clear that the accident

took place at Deohati Tiniali on 31 No. National High Way due to rash

and negligent driving of the Truck No.AS-19-3055 and the deceased died

due to the said accident.  Accordingly, this issue is decided in favour of

the claimants.

         Contd---P/10



           :::10::: 

Issue No. ii:

14. This issue relates to the entitlement of the claimant

for compensation and extent thereof as well as liability of the opposite

parties to pay such compensation.

15. In view of my foregoing finding, I am of the opinion

that  the  deceased  died  in  a  motor  vehicle  accident  occurred  on

14.11.2012.  Hence, claimant No.2, the mother of the deceased is entitled

to  compensation.   Now  coming  to  the  quantum  of  compensation,

claimant side stated that deceased was of 8 years old.  Ext.9 the post-

mortem report also reflects that  at  the time of death deceased Anjana

Dutta  was  8  years  old.  Hence,  for  non  earning  child,  I  consider  the

notional income of Rs. 15,000/- per annum as the income of the child.

So,  the  appropriate  multiplier  would  be  '15'.   Thus,  the  claimant  is

entitled to  Rs.  2,25,000/-  as  pecuniary damage.   The claimant  is  also

entitled to Rs. 10,000/- for funeral expenses. 

16. Considering the aforesaid aspect, the compensation

payable  to  the  claimant  No.2  is  being  assessed  under  the  following

heads:-

Sl. No. HEADS CALCULATION

(i) Loss of dependency (15,000 X 15) Rs.2,25,000/-

(ii) Loss of estate Rs.   15,000/-

(iii) Funeral expenses Rs.   10,000/-

Total Rs.2,50,000/-

                                                                                                       

17. Regarding  liability,  the  opposite  party  No.1  i.e.
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United India Insurance Co. Ltd, the insurer of the Truck No.AS-19-3055

pleaded  that  vide  D/L  No.13599/Koj/T,  the  driver  was  authorized

to drive only motor cycle, light motor vehicle and medium motor vehicle

but not authorized to drive heavy motor vehicle which is clear violation

of policy condition and hence the opposite party No. 1 is not liable to pay

compensation.  In this  respect,  opposite party No.1 examined Swapan

Kumar Brahma, Junior Assistant, of the office of the DTO Kokrajhar, as

DW1 who deposed that as per Driving Licence Issue Register (Ext.B),

one  Sunil  Soren  S/O  Sri  Hopa  Soren  of  village  no.  2  Salguri,  P.O

Bhodiaguri, District Kokrajhar, BTC is the holder of driving license no.

13599/KOJ/T who was authorized to drive M/cycle/LMV/IC PSV issued

on 06.12.2007.  During cross he deposed that the original driving licence

register  was  damaged  and  at  the  time  of  renewal  of  licence,  after

perusing the  driving license of  the license holder,  the relevant entries

were entered in Ext.B.   He also stated that  at  the time of renewal of

licence, production of other documents such as birth certificate, identity

proof, address proof are not required.  He admitted that as the original

register was damaged, hence, the duplicate register was prepared without

comparing with original register.  From the evidence of DW1 Swapan Kr.

Brahma,  it  is  clear  that  the  driving  licence  bearing  No.13599/KOJ/T

authorized to drive M/Cycle/LMV/IC PSV was issued in the name of one

Sunil Soren S/O Hopa Soren of village No.2 Salguri but not in the name

of opposite party No.5 Somor Soren, the driver of the vehicle No.AS-19-

3055 as claimed by the claimant.  Hence, it is clear that at the time of

accident, the driver of the vehicle No.AS-19-3055 (Truck) has violated

the condition of insurance policy by driving the vehicle No.AS-19/3055

without possessing driving licence.  Furthermore, though the driver of

the offending vehicle No.AS-19-3055 did not possess driving licence at
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the time of accident but the vehicle was duly insured with the opposite

party  No.1  i.e.  the  United  India  Insurance  Co.  Ltd.  vide  policy  No.

130601/31/12/02/00001645  which  was  valid  from  01/09/2012  to

31/08/2013. Hence, opposite party No.1 is liable to pay the compensation

amount to the claimant.   Opposite party No.1 is at liberty to recover the

amount so paid by it from the owner of the vehicle No.AS-19-3055 i.e.

opposite party No.3.  Issue No. (ii) is decided accordingly.

    O   R   D   E   R

18. In the result, the claim petition is allowed on contest.

The opposite party No.1 the United India Insurance Co. Ltd. is directed

to pay the amount of Rs. 2,50,000/- (Rupees two lac fifty thousand) only

to the claimant No.2, the mother of the deceased along with interest @

6% p.a. from 29.09.2015 when service of notice to the opposite parties

was completed till its realization.  The opposite party No.1 is directed to

pay the said amount through this Tribunal within 2 (two) months from

the date of passing of this order with liberty to recover the compensation

amount paid by the company from the opposite party No.3, the owner of

the vehicle No.AS-19/3055.  The opposite party No.1 shall be entitled to

deduct the interim  compensation already paid to the claimant, if any.

  

19.          Let a copy of  the  judgment  be  transmitted  to  the

opposite  party No.1 for  information and necessary action.  
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20. Given under my hand and the seal of this Tribunal

on this 23rd day of April, 2018.

        (I. Barman)
                                                Member, MACT,

                  Bongaigaon.
Dictated and corrected by me,

           (I. Barman)
        Member, MACT,
           Bongaigaon  .

   ************


