
IN  COURT  OF  THE  MOTOR  ACCIDENT  CLAIMS  TRIBUNAL:
      BONGAIGAON.

            M.A.C. CASE NO. 97/2014

1. Smt. Ranjita Seal,
    W/O Lt. Santosh Kr. Seal.
2. Sri Jishnu Seal,
    S/O Lt. Santosh Kr. Seal.
3. Miss Mrigakshi Seal,
    D/O Lt. Santosh Kr. Seal.
                                                  ......Claimants.
                  Vs.

1. Lal Chand Sharma,
        S/O Lt. Debidutta Sharma,
        Owner of the vehicle No.AS-01/D-6320     

    (Truck)
2. Manowar Hussain

        S/O Abdul Goni,
        Driver of the vehicle No.AS-01/D-6320     

    (Truck)
3. ICICI Lombard General Insurance, 
    Mayur Garden, 4th Floor, ABC Bus Stop,   
     G.S. Road Guwahati-781005.   

              ...Insurer of vehicle No. AS-01/D-6320     
    (Truck)
4. Md. Abdul Munim,
    S/O Abdul Jabbar,

        Owner of the vehicle No.AS-01/AN-6903  
    (Mahindra Xylo)
5. Md. Anowar Ali,

        S/O Nichan Ali
       Driver of the vehicle No.AS-01/AN-6903  

    (Mahindra Xylo)  
6. Bajaj Alianz General Insurance Ltd., 
    4th Floor, Basanta Enclave B.Baruah 

               Road, Ulubari,Guwahati-781001           
    ...Insurer of vehicle No. AS-01/AN-6903  
    (Mahindra Xylo)    

      ….....Opposite Parties.
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PRESENT :    Smt. I. Barman,
    Member, M.A.C.T.,
     Bongaigaon.

Advocate for the claimants         : Sri D. J. Mukherjee
Advocate for opposite party No.3 : Mrs. J. Barua
Advocate for opposite party No.4            : Sri S. K. Sarkar 
Advocate for opposite party No.6            : Sri K. Sarkar    

       
        Date of Argument : 08.01.2018
        Date of Judgment : 19.01.2018

         JUDGMENT AND ORDER

1.      The claim case arose out of the petition preferred  U/S 166

of  the  Motor  Vehicle  Act,  1988  filed  by  the  claimants  claiming

compensation from the Opposite Parties on account of death of Santosh

Kr. Seal in a motor vehicle accident occurred on 03.04.2014. 

2.   Case of  the  claimants  in  brief,  is  that,  on 03.04.2014 at

about 7:20 A.M, while Santosh Kr. Seal accompanied with a staff of his

school was travelling towards Guwahati from Bongaigaon by a Mahindra

Xylo Car bearing No.AS-01/AN-6903 and when they reached at Saljhar

on 37 N.H.Way, suddenly the truck bearing No.AS-01/D-6320 coming

from opposite direction i.e.  Dudhnoi side in rash and negligent manner,

knocked the vehicle by which Santosh Kr. Seal was travelling, as a result

of which,  Santosh Kr.  Seal sustained injuries on his person.  After the

accident, though Santosh Kr. Seal was taken to hospital but succumbed

due to the injuries sustained by him. It is stated that the deceased was

serving as a principal I/C of Birjhora H.S School, Bongaigaon and his
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monthly  salary  was  Rs.57,120/-  per  month.  At  the  time  of  accident,

Dhiraj Mohan Singha was 59 years old and left behind his wife, one son

and one daughter. It is further contended that with regard to the accident,

Dudhnoi  P.S.  Case  No.  48/2014  U/S  279/338/427/304(A)  IPC  was

registered.  Hence,  prayed  compensation  of  Rs.  44,82,000/-  from  the

opposite parties.

3. In  response  to  the  notice,  opposite  party  No.3  ICICI

Lombard Insurance Co. Ltd., the insurer of the vehicle No. AS-01/D-

6320  (Truck)  entered  its  appearance  and  contested  the  case  by  filing

written statement.Denying the rash and negligent driving on the part of

the  driver,  the  answering  opposite  party  put  the  claimants  to  make

strictest proof with regard to the alleged accident, driving licence, fitness

of the vehicle, registration certificate, etc. The answering opposite party

also contended that non-appearance of the insured, if any, in the present

claim proceeding without any cause and his negligent or failure to take

part in the proceeding will  be sufficient to cause apprehension on the

answering  opposite  party  that  the  insured  and  the  claimant  are  in

collusion  to  have  wrongful  gain  against  the  opposite  party.  In  this

premise, the answering opposite party prayed to dismiss the claim.

4. In response to the notice, the Opp. Party No.4 the owner of

the  vehicle  bearing  No.  AS-01/AN-6903  (Mahindra  Xylo)  by  filing

written statement pleaded that there is no cause of action, the claim is

bad  for  mis-joinder  of  necessary  parties  and  the  claim  is  barred  by

principle of waiver, acquiescence and estopels. Contending that he had

no personal knowledge about the accident, submitted that at the time of
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accident  the  vehicle  was duly  insured  with  the  Bajaj  Allianz General

Insurance  Company  Ltd  vide  policy  No.OG-14-2405-1801-00007245

valid upto 23.09.2014 and the driver of the vehicle also possessed a valid

driving  licence  at  the  time of  accident.  Hence,  insurance  company is

liable to pay the compensation amount to the claimants, if any. It is also

pleaded that claimants' claim is highly excessive. As such, the answering

opposite party prayed to dismiss the case.

5. In response to the notice, opposite party No.6 Bajaj Allianz

General Insurance Co. Ltd., the insurer of the vehicle No. AS-01/AN-

6903 (Mahindra Xylo) entered its appearance and contested the case by

filing written statement contending inter alia that there is  no cause of

action,  the  claim  of  the  claimants  is  hit  by  the  principle  of  waiver,

acquiescence  and  estoppels  and  the  claim  is  bad  for  non-joinder  of

necessary parties and mis-joinder of unnecessary parties. Denying that

the  Mahindra  Xylo  was  involved  in  the  alleged  accident,  put  the

claimants  to  make strictest  proof  with regard  to  the  alleged accident,

registration certificate, driving licence, insurance policy etc. It is further

pleased  that  claimants'  claim is  highly  excessive.  In  this  premise  the

answering opposite party prayed to dismiss the claim petition.  

6. In spite of receipt of notice opposite party No.1 and 2 the

owner and driver of the vehicle No.AS-01/D-6320 (Truck) and opposite

party No.5 the driver of Mahindra Xylo No.AS-01/AN-6903 did not turn

up. Hence, the case proceeded ex-parte against them.

7. On the  pleadings  of  the  parties,  the  following issues  are
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formulated:-     

i. Whether the claimant's husband Santosh Kr. Seal died in

motor  vehicle  accident  occurred  on  03.04.2014  at  N.H.Way  No.  37

Shaljhar due to rash and negligent driving of the vehicle No.AS-01/D-

6320 or AS-01/AN-6903?

ii. Whether the claimants are entitled to compensation, if

so, to what extent and by whom it is payable?

8. In  course  of  trial,  the  claimant  side  examined  four

witnesses and the contesting opposite parties duly cross examined them.

The contesting opposite parties have not adduced evidence.

9. I  have  heard  argument  of  both  sides  and carefully  gone

through the evidence on record.                     

Issue Nos. i:

10. Claimant No.1 Ranjita Seal, wife of the deceased Santosh

Kr. Seal has averred in the claim petition as well as in evidence that on

03.04.2014  at  about  7:20  A.M  when  his  husband  Santosh  Kr.  Seal

accompanied with a staff of his office was travelling towards Guwahati

from  Bongaigaon  by  Xylo  Car  No.AS-01/AN-6903  and  reached  at

Saljhar on 37 N.H.Way, suddenly the another vehicle bearing No.AS-

01/D-6320 (Truck) coming from opposite direction in rash and negligent

manner, knocked the vehicle by which her husband Santosh Kr. Seal was

travelling, as a result of which, her husband Santosh Kr. Seal sustained

injuries on his person. After the accident, though her husband Santosh

Kr.  Seal  was  taken  to  hospital  but  succumbed  due  to  the  injuries
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sustained by him. With regard to the accident Dudhnoi P.S case No.48/14

u/s 279/338/427/304(A) IPC was registered She stated that her husband

was the sole earner of her family. She stated that due to sudden death of

her husband their son Sri Jishnu Seal who was studying at 4th Sem at E.S

Engineering College, Villupuram, Chennai, Tamilnadu was compelled to

discontinue his studies at Chennai due to acute financial crisis and got

admitted at Bongaigaon College and at present he is studying in 2nd year

B.A taking major in economics and daughter Mriganshi Seal who got

admitted at Cotton College, Guwahati but due to such incidental death of

her  father,  she  instead  of  cotton  college  is  studying  at  Birjhora

Mahavidyalay in 2nd year  of  B.SC taking major  in  Zoology.  She also

stated that her husband was serving as a principal I/C of Birjhora Higher

Secondary School and was drawing salary of Rs.57,120 per month. Apart

from salary, her husband also earned Rs.10,000/- per month from private

tuition. In support of evidence she proved Ejahar and F.I.R form as Ext.

1,  accident  information  report  as  Ext.2,  post-mortem report  as  Ext.3,

death  certificate  as  Ext.4,  seizure  list  as  Ext.5  and  6,  police  report

regarding registration of Dudhnoi P.S case No. 48/14 as Ext.7, medical

prescription  as  Ext.8,  salary  certificate  as  Ext.9,  bonafide  certificate

issued  in  favour  of  claimant  No.2  that  he  was  a  student  of  E.S

Engineering College, Chennai as Ext.10, identity card of Jishnu Seal as

Ext.11,  and money receipts of admissions of Mrigakshi Seal as Ext.12 to

16. During cross she stated that after death of her husband, she is getting

pension.  She  stated  that  she  was  told  that  the  truck  coming  rashly

knocked down the Xylo car.  She further stated that the Xylo car was

owned by friend of her deceased husband. She further clearly stated that

due to fault of the Truck, the accident occurred. 
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11. Claimant  No.2  Sri  Jishnu  Seal,  son  of  deceased  in  his

evidence stated that on 3.4.14 when his father Santosh Kr. Seal along

with  a  staff  of  his  school  was  proceeding  towards  Guwahati  from

Bongaigaon by a vehicle bearing No.AS-01/AN-6903 (Mahindra Xylo)

and  reached  at  Saljhar  on  37  N.H.Way,  suddenly  the  Truck  bearing

No.AS-01/D-6320 coming from opposite direction in rash and negligent

manner, knocked the Xylo, as a result of which, his father Santosh Kr.

Seal sustained injuries on his person. After the accident, though his father

Santosh Kr. Seal was taken to hospital but succumbed  to the injuries

sustained by him. With regard to the accident Dudhnoi P.S case No.48/14

u/s 279/338/427/304(A) IPC was registered. He also stated that his father

was the sole bread earner of his family and due to sudden death of his

father there arise financial crisis as a result he could not continue his

study at  Chennai,  E.S Engineering College,  Villupuram where he was

studying at 4th Sem and taken admission at Bongaigaon College in B.A

taking major in Economics. He also stated that his sister i.e.  claimant

No.3  who  got  admitted  at  Cotton  College,  Guwahati  but  due  sudden

death of her father, she had to give up her studies at Cotton College and

at present she is studying at Birjhora Mahavidyala in 2nd year of B.SC

taking major in Zoology.  He also stated that at the time of death his

father  was  serving  as  a  principal  I/C  of  Birjhora  Higher  Secondary

School and was drawing salary of Rs.57,120/- per month. During cross

he stated that there was head on collusion of both the vehicle but he had

not seen the accident. He also stated that so far his knowledge due to

fault of the Truck, the accident occurred and there was no fault on the

part of the Xylo. He further stated that by the Xylo car, his father was

proceeding on official duty with answer sheets of H.S.L.C examination
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and the Xylo car might be belonged to some friend or colleague of his

father. 

12 Claimant  also  examined  one  eye  witness  PW4  Hiralal

Chetry who stated that he was an employee of Birjhora H.S school where

deceased Santosh Kr.  Seal  was working as  a  principal  In-Charge.  He

stated that on the day of accident, he with the deceased and driver by a

vehicle like Tata Sumo proceeded to the office of SEBA, Guwahati with

H.S.L.C tabulation sheets and as soon as they crossed Goalpara, prior to

reach Dudhnoi, a truck coming from opposite direction speedily knocked

down their vehicle as a result of which, he fell down from the vehicle and

sustained injuries and the deceased was brought out from the vehicle and

had taken to hospital but on same day, he died. He further stated that the

Xylo  was  proceeding  slowly  and  the  truck  coming  by  wrong  side,

knocked down the Xylo which was proceeding slowly and due to fault of

the  truck  the  accident  occurred.  During  cross  he  stated  that  in  the

accident, the Xylo turned turtle and at first turn, he fell down from the

vehicle. He also clearly stated that there was no fault on the part of the

driver of the Xylo. 

13. Now, let us see whether the accident took place due to rash

and negligent driving on the part of the driver of the vehicle No. No.AS-

01/D-6320 or AS-01/AN-6903.

 

14. From the evidence of PWs and other documents proved by

the claimants  side,  it  reveals  that  the  deceased Santosh Kr.  Seal  died

due to the motor vehicle accident occurred on 3.4.2014.  The accident
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information report Ext.2 reflects that on 3.4.2014 at about 7:20 A.M an

accident  occurred  involving  the  vehicle  bearing  No.  AS-01/D-6320

(Truck) wherein Santosh Kr. Seal Principal of Birjhora H.S School was

shown  as  deceased.  The  PWs  including  the  eye  witness  PW4

categorically stated that on 3.4.14 when  Santosh Kr. Seal accompanied

with  a  staff  of  his  school  was  proceeding  towards  Guwahati  from

Bongaigaon by the vehicle bearing No.AS-01/AN-6903 (Mahindra Xylo)

and  reached  at  Saljhar  on  37  N.H.Way,  suddenly  the  truck  bearing

No.AS-01/D-6320 coming from opposite direction in rash and negligent

manner, knocked the vehicle by which Santosh Kr. Seal was travelling,

as a result of which, Santosh Kr. Seal sustained injuries on his person and

died on the same day of the accident. The eye witness PW4 who was

with the deceased in the Xylo clearly stated that  the truck coming in

wrong side of the road knocked down the Xylo which was proceeding

slowly and due to fault of the truck the accident occurred. With regard to

the  accident  Dudhnoi  P.S  case  No.48/14 u/s  279/338/427/304(A)  IPC

was registered. During argument the Ld/counsel of opposite party No.6

produced  the  certified  copy  of  the  charge-sheet  along  with  written

argument which shows that charge-sheet was submitted against the driver

of  the  Truck bearing  No.AS-01/D-6320.  From the  above  evidence  of

PWs, both oral and documentary, it appears to me that there was rash and

negligence on the part of the driver of the offending truck  bearing No.

AS-01/D-6320.  The  opposite  parties  did  not  adduce  any  rebuttal

evidence regarding rash and negligent  driving of  the  offending Truck

concerned. In police report Ext7 also it is clearly written that the Truck

bearing  No.AS-01/D-6320  which  was  coming  from  Dudhnoi  side

towards Goalpara with rash and negligent manner,  knocked down the
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said Xylo Car as a result  of which all  the occupants of  the Xylo car

sustained  grievous  injuries.  Considering  all  and  in  absence  of  any

contrary legal evidence, I am of the opinion that the accident took place

on 37 N.H.Way at  Shaljhar  due  to  rash  and negligent  driving  of  the

offending vehicle bearing No.AS-01/D-6320 (Truck) and the deceased

died due to the injury sustained by him in the said accident. Accordingly,

this issue is decided in favour of the claimants.

Issue No. ii

15. This  issue relates  to  the  entitlement  of  the  claimants  for

compensation  and  extent  thereof  as  well  as  liability  of  the  opposite

parties to pay such compensation.

16. In view of my foregoing finding, I am of the opinion that

the deceased Santosh Kr. Seal died in the accident occurred on 3.4.2014

who left behind his wife and one major son i.e. claimant No.2 and one

unmarried  daughter  i.e.  claimant  No.3  respectively.  Hence,  they  are

entitled to compensation. Now coming to the quantum of compensation

Ext.3 the post-mortem report of the deceased reflects that at the time of

death deceased was 59 years old. Regarding age proof no document is

proved by the claimants side. Hence, for the age group of 56-60 years,

the  multiplier  would  be  '9'  for  ascertaining  the  loss  of  dependency.

Regarding  income,  the  evidence  of  the  claimant  No.1  and  2  is  that

deceased was a principal I/C of Birjhora H.S school and his gross salary

was Rs.57,120/- per month. In that respect the claimants examined PW3

Sri Ganeswam Dev Sarma. He stated that the deceased Santosh Kr. Seal

was  his predecessor who was serving  as a principal I/C of Birjhora H.S
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School  and in  the  month of  March of  2014 his  gross  salary was Rs.

57,120/- per month. He proved Ext.9 the salary certificate of Santosh Kr.

Seal wherein Ext.Ext.9(1) is his signature and Ext.9(2) is the signature of

School  Inspector  which  he  knew  well.  He  also  proved  the  last  pay

certificate  of  the  deceased  Santosh  Kr.  Seal  vide  Ext.17  in  which

Ext.17(1) is his signature. As per Ext.17, the gross salary of the deceased

was Rs.57,120/-. During cross he stated that he has not produced any

document regarding income tax paid by the deceased. The evidence of

PWs reveals that deceased Santosh Kr. Seal was principal in-charge of

Birjhora H.S. School at the time of his death. As per Ext.9, the salary

certificate, the gross salary of deceased was Rs. 57,120/- per month. So

after  deduction  of  Rs.208/-  as  professional  tax,  his  net  salary  was

Rs.56,912/- and his annual income was Rs.6,82,944/- (56,912 x 12). So

he paid income tax. The deceased at the time of death left behind his wife

and two college going major children as dependents. Hence, 1/3rd of the

income of the deceased is to be deducted towards his living and personal

expenses. Besides loss of dependency, the claimants are also entitled to a

sum of Rs.40,000/- on the  head of loss of consortium and an amount of

Rs. 15,000/- for funeral expenses.  

Now the  calculation  is  shown  in  tabular  form including

income tax payable as  under:-

Sl. No. HEADS CALCULATION

(i) Monthly salary
Less Professional Tax

Rs.  57,120/-
Rs.  208/-

(ii) Net salary Rs.  56,912/-

(iii) Annual salary Rs. 6,82,944/- (Rs. 56,912 x 12)

(iv) Standard deduction Rs.  2,00,000/-

           Contd---P/12



                                                      :::12:::

(v) Actual taxable income Rs.  4,82,944/-  (Rs.  6,82,944 –
2,00,000)

(vi) Tax on income (less 10%) Rs. 48,294/- 

(vii) Income  after  deduction  of
tax

Rs.  4,34,650/-  (Rs.  4,82,944  –
48,294)

(viii) Less  1/3rd as  personal
expenses of the deceased 

Rs.  4,34,650 –  1,44,883 = Rs.
2,89,767/-

(ix) Compensation  after
multiplier of  ' 9 ' is applied 

(Rs. 2,89,767  x  9) 
Rs. 26,07,903/- 

(x) Loss of consortium Rs. 40,000/-

(xi) Funeral expenses Rs.    15,000/-

Total Rs. 26,62,903/-

Rounded off Rs. 26,62,900/-

17. The vehicle bearing No. AS-01/D-6320 (Truck) involved in

the accident was duly insured with the opposite party No.3, i.e. the ICICI

Lombard  General  Insurance  Co.  Ltd.,  vide  Policy  No.

3003/A/85207173/00/000 which was valid up to 29.11.2014. Hence, the

opposite party No.3 is liable to pay the compensation to the claimants.

Issue No. 2 (ii) is decided accordingly.

                                  O    R   D    E    R 
 

18. In  the  result,  the  claim  petition  is  allowed on  contest.

Opposite party  No.3  ICICI  Lombard  General  Insurance  Co.  Ltd.,  is

directed to pay the amount of Rs.  26,62,900/-  (Rupees twenty six lac

sixty two thousand nine hundred) only to the claimants with interest @

6% p.a.  from the date of  filing of this  case i.e.  from 26.11.14 till  its

realization. Out of the awarded amount, an amount of Rs. 5,00,000/- each

shall be fixed deposited in the name of the claimants for a period of three
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years in any public sector bank nearest to their permanent residence. The

fixed amount  shall  not  be  withdrawn without  prior  permission of  the

court. The opposite party No.3 is directed to pay the said amount through

this Tribunal within 2 (two) months from the date of passing of the order.

The opposite party No.3 is  entitled to deduct the amount already paid, if

any. 

19. Let a copy of the judgment be transmitted to the opposite

party No.3 for  information and necessary action.

20. Given under my hand and the seal of this Tribunal on this

19th  day of January, 2018.

         
Dictated and corrected by me,  (I. Barman)

                                         Member, MACT,
Bongaigaon.

            (I. Barman)
        Member, MACT,
           Bongaigaon  .

                    
                                         ********************


