
O R D E R Misc (j) Case No. 07  of 2011

20/01/2020:

Both the parties are duly represented.

Today’s date is fied for passing necessary order on the petition fled by

the petitioner on 07/12/2020 for substituting the legal heirs of the deceased

petitioner Jamuna Devi.  By this order this court  shall  dispose of the above-

mentioned petition.

The instant petition was fled by Sanjay Kumar Agarwala supported by

an afdavit together with the death certifcate of the deceased Jamuna Devi

and  along  with  vakalatnama,  signed  by  the  legal  representatives  of  the

deceased. The petitioner has stated in the petition that Jamuna Devi Agarwala

(the defendant in Title Suit No. 30 of 2007, where from this instant case has

arisen) had eipired on 21/02/2020 leaving behind total nine numbers of legal

heirs. According to the petitioner the right to sue survives and hence prayed

for substitution of legal heirs of the deceased Jamuna Devi Agarwala as per the

list of the legal heirs provided in the petition. The petitioner has further stated

that  due  to  nation-wide  lockdown  on  account  of  spread  of  Covid-19,  the

petition for substitution/impleadment could not be fled within the prescribed

time limit and hence prayed for allowing the instant petition stating that if the

same is not allowed the petitioner shall sufer irreparable loss and injury.

The opposite parties have fled written objection against the petition for

substitution and vehemently opposed the petition of the petitioner by stating

that  the  petition  for  substitution  has  been  fled  by  the  petitioner  without

mentioning the home addresses of the legal representatives of the deceased

and as such the petition is defective. They have further stated that the instant

petition for substitution has been signed by only one of the legal heirs of the

deceased and therefore the petition cannot be treated as one fled on behalf of

all the legal heirs. Further the OP side has stated that the instant petition is

barred by limitation as the petition was not fled within 90 days since the date

of  death Jamuna Devi  and as such this  case has automatically  abated and

liable to be dismissed. Furthermore the OP side has also argued that that there

is  a  delay  of  97  days  and  the  instant  petition  for  substitution  is  not

accompanied by appropriate petition for condonation of delay and therefore
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the  petition  for  substitution  cannot  be  entertained.  The  OP  side  has  also

contended some technical grounds such as verifcation of the petition is not as

per law, afdavit is not signed on behalf of all the legal heirs etc.

I have already heard both the sides at length and also perused the entire

case record.

Before I proceed to decide the fate of this instant petition for substitution

on merit,  let  me frst  consider  one of  the objections raised by the OP side

regarding  numbering  and  crossing  of  court  fee  tickets  of  the  substitution

petition fled by the petitioner. 

The instant substitution petition was fled on 07/12/2020 and the copy of

the same was received by the OP side on that very day and subsequently on

14/12/2020 the OP side fled their written objection against the substitution

petition. However due to inadvertence the said petition for substitution was not

numbered/entered in the Court fee register and court fee tickets pasted on the

petition was not also crossed. There is no dispute as to the date of fling of the

instant petition for substitution and the defect is pointed out by the OP side

during the hearing only. Therefore in my considered opinion this court is under

a duty to rectify the error and to do complete justice guided by the principle

“Actus Curiae Neminem Gravabit”, i.e. an act of the court shall prejudice no

one. Considering all the factors it appears to me that the objection raised by

the OP side is technical in nature and if the same is rectifed no prejudice shall

be caused to Opposite Parties. 

Hence the bench assistant is hereby directed to enter the details of the

instant petition for substitution fled on 07/12/2020 in the appropriate registers

on today’s date and to provide a petition number accordingly which shall be

used for further reference of this instant petition and for all other purposes the

petition is to be deemed to be fled on 07/12/2020.

Now let us discuss the other objections raised by the OP side and the

arguments put forwarded by the parties in support of their claims.

1. Objection as to the issue of limitation: The petitioner Jamuna Devi had

eipired on 21/02/2020 and there is no dispute as to the date of death and

the petitioner had also submitted a death certifcate. However the petition

for substitution is required to be fled within a period of 90 days from the

date  of  the  death  of  the  petitioner.  But  as  per  the  submission  of  the
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petitioner  due to  the lockdown situation  regarding  COVID-19,  the  same

could not be fled within the time limit. The OP side has submitted that the

instant case has automatically abated as the petitioner has failed to fle the

substitution petition within the 90 days. The OP side has further argued

that as there is no condonation prayer, the substitution petition cannot be

entertained. The petitioner has argued that the legal heirs of the deceased

are the residents of Kolkata and due to the lockdown situation the parties

could not travel to Assam to fle appropriate petition. The petitioner has

further stated that the limitation period for fling all kind of petitions has

been eitended by the Hon’ble Supreme Court  in Suo Moto Writ Petition

(Civil) No. 03/2020. The limitation period has been eitended for a period of

15 days after the lifting of  lockdown within the concerned jurisdictional

areas where dispute or cause of action has arisen and the Govt. of Assam

has not lifted the lockdown completely till  today and hence, there is no

need to fle condonation petition for the delay. On the other hand, the OP

side has opposed the argument put forwarded by the petitioner and stated

that Govt. of Assam has lifted the lockdown in various phases by issuing

directions of “Unlock-1, 2” etc at various times. The parties have submitted

the  copies  of  following  judgments  of  Hon’ble  Gauhati  High  Court  and

Supreme Court in support of their argument:

(i) Chittaranjan Das Vs. Pran Ballabh Das, 1997 (2) GLT 311

(ii) In Re : Cognizance for Eitension of Limitation, Suo Moto Writ

(Civil) No. 3 of 2020

(iii) M/S. SS Group Pvt. Ltd. Vs. Aaditya J. Garg & Anr., Civil Appeal

No. 4085 of 2020 (Arising out of SLP (C) No. 13636 of 2020)

(iv) New  India  Assurance  Co.  Ltd.  Vs.  Hilli  Multipurpose  Cold

Storage Pvt. Ltd., Civil Appeal Nos. 10941-10942 of 2013

I have heard the parties and also perused the record. I have also gone

through the copies of judgments submitted by the parties and found that the

facts and circumstances of the cases mentioned in point No. (iii) and (iv) are

not identical to the present issue of this instant case. However I have taken

into consideration the ratio of the judgments mentioned in above point No. (i)

and (ii). 
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It  is  well  settled  that  an  application  to  bring  on  record  the  legal

representatives of a deceased party is governed by the provisions of Article

120 of the Limitation Act. An application for substitution should be fled within

90 days from the date of death of the deceased party. If no such petition is

fled within 90 days of  death of  the deceased party abatement sets in.  An

application  to  set-aside  such  abatement  is  governed  by  Article  121 of  the

Limitation Act which prescribes a period of 60 days starting to run from the

date of abatement. If no application for substitution is made within 150 days of

death of the deceased party, then the party seeking for substitution has to

make  a  prayer  for  condonation  of  the  delay,  besides  making  a  prayer  for

setting aside abatement. Therefore, if  a petition for substitution is not fled

within  150  days  of  the  death  of  the  deceased  party,  then  ordinarily  three

applications are fled: one for substitution, another for setting aside abatement

and one more for condonation of delay.

In K.  Rudrapaa V.  Shivappa,  reported in AIR 2004 SC 4346 the facts

situation was like this: The appellant father had made an application for grant

of land which the learned Tahasildar rejected and against that rejection order

appeal was preferred in the Court of District Judge, Shimoga. During pendency

of the appeal, appellant father eipired on 13.6.1994. The appellant was not

aware about the pendency of the appeal in the Court of the District Judge.

Knowing  about  its  pendency  at  a  belated  stage,  the  appellant  fled  an

application on 20.12.1994 under Order 22 Rule 3 read with Section 151 of the

C.P.C.  The  learned  District  Judge  rejected  the  application  holding  that  the

application for substitution was timed barred and no prayer for setting aside

abatement had been made, nor any application for condonation of delay was

fled.  Therefore,  the  appellant  again  made  applications  in  1996  for  setting

aside  the abatement,  condonation  of  delay  and bringing the  appellant  and

other legal heirs of deceased father on record but the learned District Judge

rejected the prayers. Being aggrieved, the appellant moved the High Court in

civil revision which was refused to be admitted. While setting aside the order

passed by the District  Judge and confrmed by the Hon’ble  High Court  the

Hon’ble Supreme Court has observed that a hyper-technical view ought not to

have been taken by the District  Court  in rejecting the application inter alia

observing that no prayer for setting aside abatement of appeal was made and
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there was also no prayer  for  condonation of  delay,  more so when later on

separate application were made for setting aside abatement and condonation

of delay. The Hon’ble Supreme Court have further observed that such technical

objection should not come in doing full and complete justice between parties

and had allowed the applications and has stated that the ratio in such a given

situation was already laid down by the Hon’ble Supreme Court in an earlier

judgment  of  in  Ganesh  Prasad  Badrinarayan  Lahoti  (D)  by  Lrs.  v.  Sanjeev

Prasad Jamnaprasad Chaurasiya AIR 2004 SC 4158 by the Apei court.

The reason for the delay in fling the substitution petition as eiplained

by the petitioner is regarding the lockdown situation due to COVID-19. The

devastating efects of the COVID-19 pandemic are not a secret to anyone. It

has  led  to  a  dramatic  loss  of  human  life  worldwide  and  presented  an

unprecedented challenge to public health, administration, education and the

world of work causing economic and social disruption at all levels. The deadly

virus has not deserted the globe yet and the risk is still hovering our heads.

One  of  the  major  challenges  was  regarding  the  smooth  functioning  of  the

courts without afecting the rights of the litigants especially during the intense

period of frst 6 months starting from March, 2020 in India. There has been

nationwide lockdown and the movements of vehicles, people and other modes

of transportation were also suspended which afected the regular functioning

of  the  justice  delivery  system.  Hon’ble  Gauhati  High  Court  and  Hon’ble

Supreme Court had issued many guidelines and framed various strategies to

combat the situation. In one of those endeavors the Hon’ble Supreme Court in

Suo Moto Writ Petition (Civil) No. 03/2020 had held that-

“To obviate such difculties and to ensure that lawyers/litigants do not

have to come physically to fle such proceedings in respective courts/tribunals

across the country including this court, it is hereby ordered that the period of

limitation  in  all  such  proceedings,  irrespective  of  the  limitation  prescribed

under the general law or special law whether condonable or not shall stand

eitended w.e.f. 15th March 2020 till further order/s to be passed by this court in

present proceedings”.

It has been further held in that case-

“In case the limitation has eipired after 15/03/2020 then the period from

15/03/2020 till  the date on which the lockdown is lifted in the jurisdictional
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area  where  the  dispute  lies  or  where  the  cause  of  action  arises  shall  be

eitended for a period of 15 days after the lifting of lockdown.”

The Petitioner has specifcally pointed out and stressed on the phrase

‘lockdown is lifted’  in  the direction of  the Hon’ble Supreme Court  in  the

above case and stated that  there is  no such notifcation from the Govt.  of

Assam directing the complete lifting of the lockdown in the State. On the other

hand the  OP side  has  stated  that  there  are  notifcations  of  Unlock-1,2  etc

whereby  the  Govt  has  lifted  the  lockdown  in  the  State.  Now,  although  it

appears that there is no such notifcation/direction from the Govt. of Assam

regarding complete lifting of  lockdown but  the phrase  “lifting of  lockdown”

cannot be understood in its literal sense. There have been phase-wise unlock

guidelines issued by the Govt. from time to time.

But the issue here is not to fnd out or calculate the eiact number of

days of delay in fling the substitution petition as there is no disagreement that

the application was fled belatedly.  The appropriate  question in my opinion

here is to see whether the reason cited by the petitioner for the delay is a

sufcient reason or not.  To that question the answer is  a defnite yes.  The

pandemic of COVID-19 has not been eradicated yet and people are still dying

due to this deadly virus and the Vaccination process has just started in the

country.  Under  this  situation  adopting  of  rigid  approach  by  the  courts

concerning the civil rights of the litigants might result into travesty of justice as

the circumstance demands that the whole issue should be looked into from the

perspective  of  equity.  Therefore  in  my  opinion  the  reason  cited  by  the

petitioner for the delay in fling the substitution petition is a sufcient ground

for condonation of delay. 

2. Substitution petition is not signed by all the legal heirs: The OP side

has objected that the petition is not signed by all the legal heirs of the

deceased Jamuna Devi  and  hence  not  maintainable.  The  petitioner  has

stated that the engaged counsel of the petitioner is duly authorized as all

the legal heirs have signed the Vakalatnama and as per Order- III of CPC,

the duly engaged Counsel is himself qualifed to fle the petition on behalf

of all the legal heirs. 

In my opinion the Petitioner has rightly argued that the duly engaged

Counsel is himself competent to fle appropriate petitions on behalf of the
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party  and therefore  in  the  opinion  of  this  court  the  objection  holds  no

ground for rejection of the instant petition for substitution.

3. The addresses of the legal heirs of the deceased petitioner is not

mentioned  in  the  petition  for  substitution:  The  petitioner  has

submitted that the legal heirs of the deceased petitioner will substitute the

sole deceased petitioner and the legal heirs have the address same as that

of the deceased petitioner and therefore the address are not mentioned in

the petition for substitution. Moreover as per the version of the petitioner

there  is  no  need  to  issue  notices  to  the  substituted  legal  heirs  and

therefore the address are not mandatory. On the other hand the OP side

has  argued  that  many  of  the  legal  heirs  of  the  deceased  are  married

daughters  and  they  cannot  have  the  similar  address  of  that  of  their

deceased mother. Furthermore, the OP side has argued that in the event

they prefer an appeal or revision in future, then the address of the legal

heirs/petitioners would become vital for them. They have also submitted

that as per Order VII of CPC the name, description and place of residence of

the petitioner is to be mandatorily provided in the petition.

After hearing the parties on this point I am of the opinion that the

petitioner should have mentioned the addresses of the legal heirs of the

deceased  in  the  petition  itself  and  therefore  the  petition  is

defective/incomplete.

However, this defect is not the one that cannot be cured and it alone

cannot be a sufcient ground for dismissal of the entire petition.

Now from the above discussions the major issue that has popped out

is pertaining to the limitation/abatement/condonation of delay in fling the

instant petition and rest of the objections of the OP side are very much

technical  in  nature.  The delay in fling the petition is  not as one which

cannot  be  condoned  and  especially  when  the  right  to  sue  survives.

Considering all the factors specially the aspect of COVID-19 and in view of

the observations and the ratio laid down in the case as mentioned above

by the Hon’ble Supreme Court, I am inclined to allow the petition of the

petitioner for substitution.
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However,  taking  into  consideration  the  inconvenience  and  delay

caused to the OP side, the petition is allowed on condition of payment of

cost of Rs 1000/- to the O.P. side.

The petitioner is directed to submit the addresses of the legal heirs

of the deceased on or before the neit date.

Fiied  03/02/2021 for  substitution  of  the  legal  heirs/Cost/

hearing on Petition Nos. 288/11 and 456/12.

Sd/-

Munsif,

Bongaigaon.
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