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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

BONGAIGAON. 

PRESENT: SYEDA FARIDA AFZAL ZINNAT, AJS 

 

C.R CASE NO: 28/2011 

SRI GOLCHAND SURANA VS Mr. JANE ALAM 

U/S 138 N.I.Act 

 

FOR THE COMPLAINANT: H.P.KARMAKAR, B. BISWAS, 

ADVOCATES 

 

FOR THE DEFENCE: MR. K.SARKAR, ADVOCATE 

 

EVIDENCE RECORDED ON: 31/7/12 

 

ARGUMENTS HEARD ON: 5/1/13, 18/1/13, 15/3/13 

 

JUDGMENT DELIVERED ON: 22/3/13 

 

 

JUDGMENT 

1. Complainant is a business man and power of attorney holder of 

Surana Hire Purchase Co. The accused person issued an A/C 

payee cheque of Assam Gramin Vikash Bank, Kabaitari Branch 

bearing cheque No. 0137073 dated 9/8/2011 amounting to Rs. 

1,05,000/- (Rupees one lakh five thousand only) to the complainant 

for repayment of his hire purchase instalments for vehicle (Hero 

Honda Glamour) bearing chassis number 076AWC02703, Engine 
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number 076ASM02934. The complainant deposited the said 

cheque in the United Bank of India, Bongaigaon Branch for 

collection through his A/C on 9/8/2011 which was dishonoured by 

the Assam Gramin Vikash Bank, Kabaitari Branch due to 

insufficient fund on 10/8/2011. After that the complainant sent an 

Advocate’s notice on 19/8/2011 to the accused informing about the 

dishonour of cheque and asking the accused to make the payment 

within fifteen days. The accused received the demand notice which 

was sent by Registered Post A/D but failed to pay the amount and 

as such, finally, this complaint has been filed against him u/s 138 

of the NI Act. 

2. Upon receiving the statement on affidavit and prima facie case 

having been found against the accused Jane Alam, cognizance was 

taken and process was issued in pursuance whereof, the accused 

appeared and the particulars of offence u/s 138 NI Act have been 

explained to the accused to which he pleaded not guilty and 

claimed to be tried.  

3. During trial, the complainant examined only one witness while 

the defence adduced none. On closure of the prosecution evidence, 

the accused was examined u/s 313 Cr.P.C .It is pertinent to 

mention here that the defence plea as emerged from the statement 

recorded u/s 313 Cr.P.C and also from the cross examination is 

that the accused did neither issue any cheque in favour of the 

complainant nor did he receive any notice of demand from the 

complainant. However, on the trial being terminated, the 

arguments advanced by learned counsel for both the sides were 

heard at length. 

4. POINTS FOR DETERMINATION: 

Whether the accused towards his liability to the complainant, 

issued a cheque bearing no. 0137073 dated 9/8/2011 amounting to 

Rs. 1, 05,000/- (Rupees one lakh five thousand only) in favour of 

the complainant drawn on the account maintained by him with 
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the Assam Gramin Vikash Bank, Kabaitari Branch which was 

returned unpaid on presentation, for reason “Insufficient fund” on 

10/8/2011 and thereby the accused had committed an offence u/s 

138 NI Act?  

5.  DISCUSSION, DECISION AND REASONS THEREOF: 

Before analysis of the evidence on record, it would be worthwhile 

to have a brief glance of the evidence on record. 

According to PW1 Golchand Surana, he is a businessman and the 

Attorney holder of the complainant firm Surana Hire Purchase 

Co. He has three other private finance companies, namely Sumit 

Auto Finance Company, KD Enterprise and PSS Finance 

Corporation and he works as Manager of all these four finance 

companies, he being the proprietor of Surana Hire Purchase Co. 

The complainant as PW1 stated that the accused took loan from 

Surana Hire Purchase Co. But he admitted in his cross 

examination that according to the complaint petition the accused 

took a loan from Sumit Auto Finance Company. The accused 

issued an A/C payee cheque of Assam Gramin Vikash Bank, 

Kabaitari Branch amounting to Rs. 1, 05,000/- (Rupees one lakh 

and five thousand) for repayment of his hire purchase instalments 

(Exhibit 1). The said cheque was deposited in the United Bank of 

India Bongaigaon Branch for collection on 9/8/2011 which was 

dishonoured due to insufficient fund. Exhibit 2 is the cheque 

returning memo issued by Assam Gramin Vikash Bank. Exhibit 3 

is the cheque depositing voucher of United Bank of India. After 

the dishonour of cheque the complainant sent a demand notice to 

the accused on 19/8/2011 asking him to pay the amount within 15 

days of receiving the notice which the accused received but failed 

to pay the money. 

It is important to note here that the cheque bearing number  

0137073 i.e. Ext 1 was dated 9/8/2011 and the same was presented 

to the bank for collection on 9/8/2011 which was dishonoured by 
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the Assam Gramin Vikash Bank on 10/8/2011 vide cheque 

returning memo dated 10/8/2011, i.e. Ext 2. It can be safely held 

that Ext 1 was presented within its validity. 

Moreover the said cheque was dishonoured on 10/8/2011 and the 

demand notice was sent to accused on 19/8/2011 which is further 

clear from the registered slip of Bongaigaon P.O. Thus, it has been 

further clear that the said demand notice was sent to the accused 

within thirty days of the receipt of information from the bank 

regarding the dishonour as required by section 138(b) of NI Act.   

It has been stated by the complainant that A/D card has been 

received back but the complainant did not exhibit the same. The 

General Clauses Act, 1897 in section 27 provides as follows: 

 27. 2[ Meaning of service by post.- Where any [ Central Act] 

or Regulation made after the commencement of this Act 

authorizes or requires any document to be served by post, 

whether the expression" serve" or either of the expressions" 

give" or" send" or any other expression is used, then, unless 

a different intention appears, the service shall be deemed 

to be effected by properly addressing, pre- paying and 

posting by registered post, a letter containing the 

document, and, unless the contrary is proved, to have been 

effected at the time at which the letter would be delivered 

in the ordinary course of post. 

Therefore even though the Acknowledgement Due card is not 

exhibited by the complainant it can be safely presumed that the 

demand notice was duly received by the accused in the ordinary 

course of post. Thereafter, on 12/9/2011, the complaint was filed 

on failure of the accused to make necessary arrangement for 

repayment of the amount covered by the cheque. Therefore, it is 

clear that the said complaint was filed well within limitation as 

prescribed u/s 142(b) of the NI Act. 
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The learned defence counsel Mr. K. Sarkar has argued that the 

accused had no liability towards the complainant and that the 

complainant has no locus standi to file this case and as such, no 

criminality can be attributable to the accused. Before entering into 

the merit of the argument so advanced, let us examine the 

provision of section 139 of the NI Act. 

Section 139 of the NI Act makes it mandatory for the court, unless 

contrary is proved, to presume that the holder of the cheque holds 

the same for the discharge, in whole or in part, of the debt or other 

liability of the drawer. In the case of Manik Lodh Vs State of 

Assam, 2007(3) GLT 207, the Hon’ble Gauhati High Court held 

that the presumption u/s 139 of the NI Act is a presumption of law 

as distinguished from a presumption of fact and the said 

presumption of law cannot be discharged by offering an 

explanation alone. What must be proved is that the explanation is 

true. 

It is always to be borne in mind that the presumptions are always 

rebuttable. The only thing the defence is required to do is to bring 

on record either by cross examining the witnesses or by adducing 

defence evidence, materials to rebut the said presumption. In the 

instant case, the defence during cross examination brought to 

light certain important facts. The PW1 claimed himself to be the 

power of attorney holder of Surana Hire Purchase Company but in 

fact the document of power of attorney has not been submitted in 

the Court. Nor did he submit any document in court to prove that 

he is the manager of Surana Hire Purchase Company. Learned 

defence counsel cited a decision of Hon’ble Madras High Court 

(Criminal Appeal No. 365 of 2003 dated 16/3/2011). I have perused 

the decision. I agree with the argument put forward by the 

learned defence counsel in the light of the above decision that 

PW1 had no authority to lay a private complaint on behalf of the 

complainant company because there is no authorisation given by 

the company authorising PW1 to lay the complainant.  
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From the evidence led by the complainant it is seen that the 

complainant has not shown any authority letter to file a complaint 

against the accused person. Hence in my considered opinion the 

complainant has no authority to institute the present complaint 

and as such the same is liable to be dismissed. Thus it can be held 

that the complainant has not proved his case beyond all 

reasonable doubt. Hence accused person is acquitted of the offence 

under section 138 of the N.I.Act. 

 

ORDER 

The accused Jane Alam is hereby acquitted of the offence u/s 138 

of N.I.Act and set at liberty forthwith. Bail Bonds are extended to 

a period of six months. Given under the hand and seal of this 

Court on this the 22nd day of March 2013. 

 

    SYEDA FARIDA AFZAL ZINNAT 

      JMFC, BONGAIGAON 

 

 

APPENDIX: 

1) Exhibit 1: cheque bearing number 0137073 dt 9/8/2011 

2) Exhibit 1(1): Signature of accused 

3) Exhibit 2: cheque returning memo dated 10/8/2011 issued by 

Assam Gramin Vikash Bank 

4) Exhibit 3: Cheque depositing voucher of United Bank of India, 

Bongaigaon Branch  

5) Exhibit 4: Legal Notice dated 19/8/2011 

 


