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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

BONGAIGAON 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

 CASE NO: 17(M)/2010 

Kalpana Ghosh             FIRST PARTY 

     VERSUS 

PABITRA GHOSH                    SECOND PARTY 

U/S 125 of the Code of Criminal Procedure 

FOR THE FIRST PARTY:MR. H. DAS, ADVOCATE 

FOR THE SECOND PARTY:MR. PRAMOD SAHA, ADVOCATE 

EVIDENCE RECORDED ON:25/10/2012, 13/12/2012  

ARGUMENTS HEARD ON: 28/5/13, 11/6/13, 3/7/2013 

JUDGMENT DELIVERED ON: 18/7/13 

 

   JUDGMENT 

 

1. This is a proceeding U/s 125 of the Code of 

Criminal Procedure, 1973 filed by the first 

party Kalpana Ghosh claiming maintenance 

allowance @ Rs. 5000/- per month for her and 
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Rs. 5000/- for her son’s education from the 

first party Pabitra Ghosh. 

2. The case of the first party is that she was 

married to the second party according to 

Hindu social rites on 11/7/1988. After their 

marriage they lived together as husband and 

wife and out of their conjugal relationship 

one male child was born on 7/12/1992. 

According to the first party the second 

party tortured her physically and mentally 

since after the marriage. The second party 

was addicted to drinking and gambling and he 

used to assault her in intoxicated state. 

The second party left her at her paternal 

house during her pregnancy and since then he 

never enquired about her. Even after the 

birth of the child the second party never 

enquired about her and her son and never 

provided them with any maintenance. She was 

waiting for her husband to take her back but 

the second party filed a case being T.S (M) 

45/93 in the Court of District and Sessions 

Judge, Bongaigaon for restitution of 

conjugal rights. The T.S. (M) 45/93 was 

dismissed on 23/11/1994 by the Court of 

District Judge Bongaigaon, with a direction 

to the second party to pay maintenance to 

the first party and her son @Rs. 800/- per 

month. But the second party paid the 

maintenance only till 1996 and after that 

stopped payment. Thereafter the second party 
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filed Misc (J) 57/95 which was disposed of 

on compromise on the condition that the 

first party would go back to the second 

party to restart their conjugal life and the 

second party would give up his habit of 

drinking and smoking ganja. But the second 

party denied his responsibility as a husband 

and a father and never provided her with any 

maintenance. Even after all these the first 

party remained silent but the second party 

filed a case being T.S. (D) 46/2008 for 

dissolution of marriage  and the second 

party is living together with another woman. 

It is pleaded that the second party works as 

a Tech II in North Eastern Railways and has 

monthly income of Rs. 20,000/- on the other 

hand the first party has no educational 

qualification and as such she has no source 

of income. The first party and her son has 

become a burden on her brothers. Hence this 

case for maintenance.  

 

3. Second party contested by filing written 

statement and stated inter alia that there 

is no cause of action, that the petition is 

not maintainable and that the first party 

has suppressed material facts. It is the 

case of the second party that the first 

party is not entitled to get any maintenance 

as she refused to live with him and she is 

maintaining herself and her son since 
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13/11/1992. He stated in his written 

statement he gets salary of Rs. 14,000/- 

only. He also alleged that he made several 

attempts to bring back the first party to 

her matrimonial home but she refused and she 

has been maintaining herself and her son 

with her own income since 13/11/1992.  

 

4. Upon perusal of the pleading the following 

points are taken up for consideration: 

 

1) Whether the first party has got any just 

and reasonable ground for living separately 

from the second party? 

2) Whether the second party having 

sufficient means neglected or refused to 

maintain the first party? 

3) Whether the second party has got the 

ability to give maintenance to the first 

party? 

4) Whether the first party is entitled to 

get the maintenance as prayed for? 

5. In support of her case the first party 

adduced the evidences of two witnesses. 

Second party did not examine any witness. 

Second party submitted the judgment passed 

by Hon’ble District and Sessions Judge in 

T.S. (D) 46/2008. I have gone through the 

arguments put forward by the learned counsel 

of the parties and gone through the Evidence 

on Record. 
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6. DISCUSSION ON EVIDENCE, DECISION AND REASONS 

THEREOF: 

 

POINT NO.1: 

 

7. The first party in her evidence as PW1 

stated that after about one year of her 

marriage the second party started to torture 

her. He used to assault her physically after 

consuming alcohol and smoking ganja. Amidst 

these tortures she gave birth to a son on 

7/11/1992 at Railway Hospital. Second party 

went to see the baby only once but after 

that he never enquired about the mother son 

duo and did not provide any maintenance. 

Second party left her at her father’s house 

when she was pregnant and never took her 

back. In the year 1993 second party 

instituted a case being T.S. (M) 45/93 

against her for restitution of conjugal 

rights in which it was ordered to pay Rs. 

800/- per month to her but after 1996 second 

party stopped paying the maintenance 

allowance. After that she filed an execution 

case being Misc (J) 57/96 which the second 

party compromised with a promise to restart 

conjugal life but he never took her back and 

in the year 2008 second party filed T.S. (D) 

46/2008. She stated that she did not file 

any case for maintenance before as she was 
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hoping that she would go back to her 

husband.  

8. Learned second party counsel cross examined 

the PW1 at length but he could not shatter 

the credibility of the witness. He suggested 

that as the second party is an employee of 

the Indian Railways he is not addicted to 

alcohol or ganja. The second party submitted 

the judgment and order passed by Hon’ble 

District and Session Judge, Bongaigaon in 

T.S. (D) 46/2008. Perusal of the judgment 

shows that Misc (J) 57/95 which filed by the 

first party for execution of the order 

passed in T.S (M) 45/93 was disposed of on 

compromise on the condition that the first 

party would go back to the second party to 

restart their conjugal life and the second 

party would give up his habit of drinking 

and smoking ganja. Therefore it can be 

presumed that the second party was addicted 

to alcohol and ganja as opposed to the 

suggestion of the learned counsel for the 

second party that as he is an employee of 

Railways he does not consume alcohol or 

smoke ganja.  

9. The evidence of the PW1 is fully supported 

by PW2 (Sri Gopal Ch Dey). He stated that 

the second party was addicted to alcohol and 

ganja and used to assault the first party 

under intoxication. He stated that second 

party left the first party when she was 
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pregnant and since then never took her back 

nor provided any maintenance. Further he 

also stated that the second party has 

married another woman and therefore it is 

not possible for the first party to stay 

together with the second party as his wife. 

10. Second party did not adduce any evidence 

to prove that the first party is living away 

from him without any reasonable ground. 

Second party failed to prove that he made 

attempts to take the first party back to her 

matrimonial home.  

In such a situation it cannot be said that 

the first party is living separately from 

the second party without any reasonable and 

justifiable ground. The second party’s 

behaviour and neglect and the physical and 

mental torture coupled with the second 

marriage compelled the first party to live 

separately from her husband. So it is held 

that the first party has got just and 

reasonable ground for living separately from 

the second party. Accordingly this point is 

decided in favour of the first party. 

 

 

 POINT NO.2: 

 

11. According to the first party (PW1) since 

the second party left her at her father’s 

house he neither enquired about her nor 
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provided her provided any maintenance. Her 

evidence is fully supported by PW2. T.S. (M) 

45/93 filed by the second party against the 

first party for restitution of conjugal 

rights was dismissed with an order to pay 

Rs. 800/- per month to the first party but 

after 1996 second party stopped paying the 

maintenance allowance. After that she filed 

an execution case being Misc (J) 57/96 which 

the second party compromised with a promise 

to restart conjugal life but the second 

party neither took the first party back nor 

gave her any maintenance. In fact the 

execution case was compromised with a view 

to avoid paying maintenance. In his written 

statement the second party admitted that he 

is an employee of Railways and he gets Rs. 

14,000/- as salary. Nowhere in the written 

statement the second party stated that he 

has provided maintenance to his wife and 

son. Rather he claimed that the first party 

has been maintaining herself and her son 

since 1992. So it comes out that the second 

party has sufficient means to maintain the 

first party and his son. Thus the failure of 

the second party to provide maintenance to 

the first party and his son clearly 

establishes that he having sufficient means 

neglected to maintain the first party and 

his son. This point is decided in favour of 

the first party. 
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 POINT NO. 3: 

 

 The first party has stated that the second 

party is a Grade II employee of North 

Eastern Railways and earns Rs. 20,000/- per 

month as salary. First party did not submit 

the salary certificate of the second party 

but the second party has admitted in his 

written statement that his monthly salary is 

Rs. 14,000/-. The first party admittedly has 

no income of her own. PW1 and PW2 have 

stated that their father looked after the 

first party but now their father is dead. 

The second party is an able bodied person 

and is of sound health. He did not deny this 

fact in his written statement. Hence he has 

the ability to maintain his wife and his 

son. This point is also decided in favour of 

the first party. 

 

 

 POINT NO. 4: 

 

 

12. Learned counsel for the second party 

argued that as a decree of divorce is 

already passed in T.S (D) 46/2008 and 

alimony of Rs. 200,000/- has been awarded to 

the first party by the Hon’ble District and 

Sessions Judge, Bongaigaon, this petition is 
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liable to be dismissed and the first party 

is not entitled to any maintenance. Learned 

counsel for the second party placed reliance 

on a decision of the Hon’ble Supreme Court 

reported in AIR 1980 SC 1730. I have 

carefully perused the judgment. I 

respectfully restrain myself from applying 

the law laid down in the above judgment to 

the present case as the judgment relied on 

has dealt with Mohammedan parties and 

discussed Muslim customary law and 

provisions of maintenance to Mohammedan 

divorcees. Explanation to section 125 of the 

Code of Criminal Procedure defines the term 

“wife” for the purpose of section 125 of the 

code which includes a woman who has been 

divorced by her husband or has obtained a 

divorce from, her husband and has not 

remarried. Therefore the contention of the 

learned counsel for the second party that 

the first party is not entitled to 

maintenance in view of the decree of divorce 

is not maintainable. 

13. In view of the discussions and decisions 

made hereinbefore it is held that the first 

party is entitled to get maintenance from 

the second party. The son of the first has 

already attained majority hence he is not 

entitled to any maintenance from the second 

party. Hence in my considered opinion a 

monthly allowance of Rs. 4,000/- per month 
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to the first party would be essential to 

meet the necessities of the first party.  

 

Order 

In the result, maintenance allowance is granted 

to the first party at the rate of Rs. 4,000/- 

per month from the date of this order. 

This petition is disposed off accordingly. 

Given under the hand and seal of this court on 

this the 18th day of July, 2013. 

 

    Syeda Farida Afzal Zinnat, AJS 

     J.M (1
st
 CLASS) BONGAIGAON 

 

 

 

 

 

 

 

 

 

 

 

 

 


