
No. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Money Suit No. 10 of 2017

Present: Surajit Das

Munsiff, Bongaigaon

Tuesday, the 19thday of June, 2018.

1 Dharam Chand Baid

..........Plaintiff

Versus

1 Devika Industries

.............Defendant

This suit coming on for final hearing on 02.06.2018 in

presence of:–

Learned Advocate for the Plaintiff: H Karmakar

And having stood for consideration to this day, the Court delivered the
following judgment:-

JUDGMENT

1. The case of the plaintiff is that the plaintiff, Dharam Chand Baid

placed an order of supply of 1,000 pieces of plywood from the

defendant costing Rs. 7,50,000/-. Out of the said amount, the

plaintiff paid Rs. 50,000/- as advance to the defendant on 02-02-

2016.  But the defendant even after receiving the said amount
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did not supply the required materials and also did not return the

advance money.  The plaintiff is entitled to get the aforesaid sum

along with interest and cost of the suit.  The plaintiff also sent a

legal notice on 30-10-2017 but the defendant did not pay any

heed.  Hence the plaintiff has filed this suit praying for recovery

of Rs. 50,000/- along with interest @ 18 % p.a. from the date of

payment till realization.  
2. The  defendant  sent  a  letter  dated  23-01-2018  which  was

considered as WS by this Court.   By this letter the defendant

stated  that  the  defendant  already  had  refunded  the  advance

amount  of  Rs.  50,000/-  on  05-01-2018.  Also  the  defendant

stated  that  as  per  the  order,  the  thousand  pallets  cost  Rs.

6,63,000/-  and the plaintiff was supposed to pay 50% i.e.  Rs.

3,31,500/-. But since the plaintiff paid only Rs. 50,000/- and also

ignored the request of the defendant, hence the defendant could

not supply the pallets.  
3. On the basis of the pleadings, the following issues were framed:

(a) Whether  there  is  cause  of  action  for  filling

the suit?
(b) Whether the plaintiff is entitled to a decree

for  recovery  of  Rs  50,000/-  from  the

defendant?
(c) Whether the parties are entitled to any other

relief/ reliefs claimed

4. The defendant failed to appear and the suit proceeded ex parte

against the defendant.
5. The plaintiff filed evidence of 1 PW.
6. This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record.
7. DISCUSSIONS, DECISIONS AND REASONS THEREFOR

8. Issue No (a)
This  issue  relates  to  the  question  as  to

whether  there  is  cause  of  action  for  filing  the  suit.  Cause  of

action in simple words can be said to be the breach or violation

of any alleged right for which the suit is brought. In the instant
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case, the plaintiff has stated he is liable to recover Rs 50,000/-

from the defendant along with interest and costs. The defendant

on the other hand has stated that the order could not be fulfilled

because of lapse of the plaintiff. These averments of facts give a

subtle  hint  that  there  is  indeed  a  cause  of  action  which

necessitated the filing of this suit.

9. Issue No (b)

The plaintiff as PW-1 has stated that he had

placed an order of supply of 1,000 pieces of plywood from the

defendant costing Rs. 7,50,000/-. Out of the said amount, the

PW-1 paid Rs. 50,000/- as advance to the defendant on 02-02-

2016.  But the defendant even after receiving the said amount

did not supply the required materials and also did not return the

advance money.  The PW-1 is entitled to get the aforesaid sum

along with interest and cost of the suit.  The PW-1 also sent a

legal notice on 30-10-2017 but the defendant did not pay any

heed.

The PW-1 has also exhibited the legal notice

and the letter dated 23-01-2018 sent by the defendant wherein

it was mentioned that the defendant has already refunded Rs

50,000/-.

The  learned  counsel  for  the  plaintiff  has

stated that the plaintiff has received the said amount and no

longer wishes to recover the amount. But the plaintiff is liable to

get the interest as well as the cost.

On  examination  of  the  pleadings  of  both

sides it is seen that the plaintiff placed an order for supply of

1000 pieces of plywood for Rs 7,50,000/-. The plaintiff is saying

that Rs 50,000/-  was paid as advance. But the defendant has

stated that the plaintiff was supposed to pay Rs 3, 31, 500/- and
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not Rs 50,000/- as advance. When the plaintiff failed to pay the

amount, the defendant could not fulfil the demand and had to

refund back the money.

It  appears  that  there  has  been  conflicting

claims from both the sides. Now in order to know which side is

correct, it is necesssary that the order placed by the plaintiff is

exhibited. Without it, there is difficulty as to the terms of the said

order and to find out which side is at fault. The plaintiff has not

exhibited  the  said  order.  As  such  it  cannot  be  said  that  the

defendant has failed to entertain the said order and is liable to

pay interest or cost of the suit.

In view of the above, issue No (b) is decided

against the plaintiff.

10. Issue No (c) 

In view of the findings in Issue No (b) there is no

scope for deliberation on this issue. 

11. ORDER

The suit  of  the plaintiff is  dismissed on contest without

costs. 

Prepare a decree accordingly.

Given under the hand and seal of this court on this the

19thday of June, 2018.

Munsiff

       Bongaigaon
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APPENDIX

Plaintiff’s Witnesses: 

PW-1: Dharam Chand Baid

Plaintiff’s Exhibits:

Exhibit 1: Legal Notice

Exhibit 2: letter dated 23-01-2018

Defendant’s witnesses: None 

Defendant’s Exhibits:  None

Munsiff

Bongaigaon
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