
ORDER

24-09-2018

Both sides are represented.

Today is fixed for order.

Both sides were already heard.

Perused the record.

The  case  of  the petitioner  in  brief  is

that Late Chandra Mohan Baidya, father of OP No. 1 was the original

owner of the suit land. In the year 1992, Late Chandra Mohan Baidya

entrusted the suit land to the petitioner and his brother to look after

and possess the same. Late Chandra Mohan Baidya took an amount of

Rs. 50,000/- from the petitioner and also assured that the sale deed

would be registered soon. On 31.01.2011, the petitioner found that the

OP  No.  2  had  encroached  a  big  portion  of  the  suit  land  and  on

02.02.2011, the petitioner found out that the OP No. 2 had sold the suit

land to OP No. 3. The OP No. 1 filed TS No. 14/2011 for declaration of

this title against OP No. 2 and 3. The suit was decreed in favour of the

OP No. 1. The petitioner entered into a verbal agreement with the OP

No. 1 and fixed Rs. 1,50,000/- as total sale consideration of the suit

land. The petitioner paid Rs. 1,10,000/- out of the amount. But the OP

No. 1 entered into a compromise with the OP No. 2 and 3 and did not

start  execution  of  the  decree.  Hence,  the  petitioner  has  filed  this

petition praying for restraining the OP No. 1 from transferring the suit

land to OP No. 3. 

The OPs filed written objection denying

the claims of the petitioner. The OPs stated that the OP No. 1 ratified

the sale deed no. 481 executed by OP no. 2 in favour of OP No. 3. Thus

the OPs have prayed for rejecting the petition. 

The petitioner’s case is based on the

fact that the suit land was entrusted to the petitioner by Late Chandra



Mohan Baidya, the father of the OP No 1 on 1992. Late Baidya asked

the petitioner to  deposit  Rs 50,000 and promised to register  a sale

deed in  favour  of  the petitioner  No 1.  The petitioner  deposited the

amount but no sale deed was executed. The suit land was later sold to

the OP No 3 by the OP No 2. Though the title

 over the suit land was declared in favour of the OP No 1 in TS No

14/11,  the  OP No  1  never  did  anything  to  execute  the  decree  and

instead  entered  into  an  agreement  with  the  OP  No  2  and  3  for

ratification of the sale made by the OP No 2 in favour of the OP No 3. 

It appears that the petitioner’s case is

entirely based on an alleged verbal agreement with the father of the

OP No 1. Moreover the petitioner does not have any possession over

the suit land. Hence in absence of possession over the suit land, the

petitioner’s right to claim injunction against the OPs is fairly restricted.

The  suit  land  is  already  protected

under the provisions of S 52 Transfer of Property Act from any transfer

or alienation during the pendency of the suit.

Moreover, since the petitioner has filed

the suit for specific performance, any hardships that may be caused to

the petitioner owing to any inability of the OP No 1 to execute a sale

deed  in  favour  of  the  petitioner  can  be  met  by  due  financial

compensation. Therefore there is no concern for any irreparable loss to

the petitioner.

The balance of convenience too tilts in

favour of the petitioner for obvious reasons.

Thus this Court is of the opinion that

there is no merit in the petitioner’s prayer for temporary injunction and

the same is rejected. 

Misc Case is disposed of accordingly.

Sd/-

Munsiff, Bongaigaon.


