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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit No. 16 of 2015

Present: Surajit Das

Munsiff, Bongaigaon

Wednesday, the 12th day of September, 2018.

1. Smti Shyamali De
2. Smti Sarmistha De Prasad
3. Smti Priyanka De

..........Plaintiffs

Versus

1. Krishna Singh
.............Defendant

This suit coming on for final hearing on 03.08.2018 in

presence of:–

Learned Advocate for the Plaintiffs: S Sarkar

Learned Advocate for the Defendant: D J Mukherjee

And having stood for consideration to this day, the Court delivered the
following judgment:-

J U D G M E N T

1. The  case  of  the  plaintiffs  in  brief  is  that  the  husband of  the

plaintiffs, Rabindra Nath De was the owner of RCC Shop Rooms

standing over plot of land measuring 1K 1L covered by Dag No.

677 (old)/377 (new) and Patta No. 469 (old)/292 (new) situated

at  the  junction  of  MG  Road  and  Station  Road.  Initially  the

defendant Krishna Singh was the tenant of Rabindra Nath De.

After the death of Rabindra Nath De on 12.03.2012, the plaintiffs
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inherited  the  suit  premises  and  the  defendant  became  the

tenant of the plaintiffs. The monthly rent of the 3 shops was Rs.

7,000/-. The defendant has been a defaulter in respect of the

monthly rent since April, 2014 till  the date of filing of the suit

which stood at Rs. 98,000/-. The plaintiff no. 1 served a pleaders

notice to the defendant on 09.04.2015 to pay the arrear rent and

vacate the tenanted premises. The defendant did not respond.

Hence the plaintiffs have filed this suit praying for recovery of

arrear rent from April, 2014 to May, 2015 which amounted to Rs.

98,000/-  eviction and khass possession of the defendant from

the suit premises etc. 
2. The defendant filed WS denying the claims of the plaintiffs. The

defendant stated that the predecessor in interest of the plaintiffs

Pulin Ch. De had let out the suit premises to the predecessor in

interest of the defendant Raj Roshan Singh in the year 1958 and

thereafter to Wakil Singh and since then the mode of payment of

the rent has been yearly and not monthly.  After the death of

Pulin Ch. De, Rabindra Nath De became the landlord and also

after the death of the predecessor in interest of the defendant,

the  defendant  stepped  in  his  shoes  and  paid  yearly  rent

regularly to Rabindra Nath De. Earlier the rent was calculated as

per Bengali calendar but after April, 1988 rent was calculated as

per the English calendar. But the mode of payment remained the

same as earlier. After several enhancements, the yearly rent was

fixed at Rs. 14,400/- and Rabindra Nath De used to issue rent

receipts at the end of every year and the last receipt was issued

on 31.12.2007. Since 2007, Rabindra Nath De did not issue any

rent receipts but suggested the defendant to put his signature or

his  brother’s  signature  by  noting  the  payment  details  made

every year in a Register. The defendant accepted the suggestion

and did accordingly. The defendant was not a defaulter and had

paid the rent for the year 2014 on 31-12-2014 and the same was

recorded  in  the  register.  Thus  the  defendant  has  prayed  for

dismissal of the suit.
3. On the basis of the pleadings, the following issues were framed:

(a) Whether there is any cause of action for the suit?
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(b) Whether the suit is maintainable?
(c) Whether  the  suit  premises  was  let  out  by  the

predecessor  in  interest  of  the  plaintiffs’  late

Rabindra Nath De to the predecessor in interest of

the defendant in the year 1958 and the aforesaid

tenancy continues till date?
(d) Whether the monthly rent for the suit premises is

fixed at Rs 7000/- per month?
(e) Whether the mode of payment of rent in respect of

the tenanted premises is yearly?
(f) Whether the defendant makes payment of rent in

respect of the suit premises on a yearly basis @ Rs

14,400/- per year?
(g) Whether the defendant has defaulted in payment of

rent for the suit premises?
(h) Whether the plaintiffs are entitled to recover a sum

of Rs 98,000/-  only as arrears from the month of

April,  2014  to  May,  2015  from  the  defendant  in

respect of the suit premises?
(i) Whether the defendant is liable to be evicted from

the suit premises?
(j) Whether  the  plaintiffs  are  entitled  to  the  reliefs

prayed for or any other reliefs?
(k) Whether  the  defendant  was  the  tenant  of  Late

Rabindra Nath De in respect of the suit rooms at a

monthly rent @ Rs 7000/- only per month?
(l) Whether the defendant has defaulted in payment of

rent for the suit rooms?
(m) Whether  the  plaintiffs  are  entitled  to  recover  an

amount of Rs 98,000/- only as arrear rent for the

month of April, 2014 to May, 2015 in respect of the

suit rooms from the defendant?
(n) Whether the defendant is liable to be evicted from

the suit rooms?
(o) Whether  the  plaintiffs  are  entitled  to  the  reliefs

prayed for or any other reliefs?

4. The plaintiffs examined 3 PWs whereas the defendant examined

1 DW.
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5. This Court has heard the arguments of both the sides and has

perused the record.

6. DECISIONS, DISCUSSIONS AND REASONS THEREFOR

7. Issue Nos (a) and (b)

 These issues relate to the questions as

to whether there is cause of action for filing the suit and whether

the suit is maintainable or not. Cause of action in simple words

can be said to be the breach or violation of any alleged right for

which the suit is brought. In the instant case, the plaintiffs have

stated that the defendant has defaulted in payment of monthly

rent  and hence is  liable  to  be evicted.  The defendant  on the

other hand has stated that he has been regularly paying the rent

which is yearly at the end of every year and hence not for once

defaulted. These averments of facts give a subtle hint that there

is indeed a cause of action which necessitated the filing of this

suit.
 With  regard  to  the  maintainability,

there are no specific averments in the WS to show that the suit

is not maintainable. The plaintiffs have filed this suit against the

defendant  praying  for  eviction  on  the  ground  of  default  of

payment.
 Both the issues are decided in favour

of the plaintiffs. 

8. Issue Nos (c) 

  This  issue  is  with  regard  to  whether

the predecessor of the plaintiffs had let out the suit premises to

the  predecessor  of  the  defendant.  The  defendant  as  DW-1

deposed that late Pulin Chandra De had let out the suit premises

to his father Raj  Roshan Singh. The above statement was not

disputed  by  the  plaintiffs  during  the  cross  examination.

Moreover, the PW-1 herself stated that Late Pulin Chandra De

had let out the suit premises to the Late Rajroshan Singh. 
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 In view of the above, there seems to

be no necessity in further deliberation on this issue. The issue is

decided accordingly.

9. Issue Nos (e), (f), (g), (h), (i), (l), (m) and (n)

 The issues are discussed together for

proper appreciation. 
 Section 5 of  The Assam Urban Areas

Rent  Control  Act,  1962  provides  bar  against  passing  and

execution of decree and orders for ejection of tenants. S 5(1)(e)

provides that a tenant maybe evicted if he has not paid the rent

lawfully due from him in respect of the house within a fortnight

of its falling due.

 This means that a tenant has to pay

the rent within a fortnight of its falling due. So it needs to be

found out when the rent is said to have fallen due. 

 In the present case, the plaintiffs have

stated that the defendant is a monthly tenant who has defaulted

in paying the rents of  12 months starting from April,  2014 to

March, 2015. The liability of the defendant stood at Rs 98,000/-

as the aggregate rent of the said months. 

 The defendant on the other hand has

claimed that he is a yearly tenant and he had already paid the

rent for the year 2014 on 31-12-2014. 

 The foremost thing which needs to be

ascertained is when the rent is said to have fallen due. In case of

a monthly tenancy, the rent falls due at the end of every month

and in case of yearly tenancy, at the end of the year. 

  PW-1,  Shyamoli  De  in  her  cross

examination deposed that she had not known about the terms of

the tenancy. PW-1 also could tell the mode of payment of rent.

PW-1 further stated that she had not submitted any counter foils
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of the rent receipts after the death of her husband till  March,

2014. 

 PW-2,  Jitendra  Kumar  Prasad  in  his

cross examination deposed that he had never received any rent

from the defendant. 

 PW-3  Rakesh  Sah  in  his  cross

examination deposed that he had heard that the defendant had

paid monthly rent from the year 2012 but PW-3 had not seen any

such documents. 

 The  documents  exhibited  by  the

plaintiffs also do not throw much light as to the due date or rent.

The plaintiffs have not exhibited any written contract of tenancy.

None  of  the  exhibits  throw  light  on  the  tenancy  with  the

defendant. Exhibit 7 series are rent receipts of another tenancy.

Exhibit 8 is a lease deed entered with a Bank which too does not

help the plaintiffs’ case as tenancy or lease contracts with other

parties  do  not  warrant  that  the  tenancy  with  the  defendant

would be similar too. 

 Coming to the defendant’s  plea,  it  is

seen that the defendant has clearly mentioned the tenancy as

yearly. The defendant in his evidence has stated that till 31-12-

2007 Rabindra Nath De had issued rent receipts but after that no

receipts  were  issued  but  the  details  were  noted  down  on  a

register every year. 

 The  defendant  exhibited  certain  rent

receipts in respect of the tenancy from the year 1958 to 2007 as

Exhibit A series. But the said exhibits have not been proved and

were  simply  exhibited  making  their  presence  not  of  any

assistance. The signatures of the persons who issued the said

exhibits have not been identified or proved. 

 This  brings us to  the conclusion that

there  was  no written contract  of  the tenancy.  In  Ram Karanji
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More v Keshar Dev Jalan 1996 (2) GLT 526 it was held by the

Hon’ble  Gauhati  High  Court  that  when  there  is  no  written

contract, the tenancy is always a monthly tenancy and the rent

is due and payable at the end of every month. 

 The next aspect which is to be seen is

the mode of payment. In Karanji More (supra) it was held that “

even in case of monthly payment, landlord may agree to accept

the rent at the convenience of the tenant but this indulgence

cannot  change  the  nature  of  monthly  tenancy  even  to

accommodate  the  tenant  in  some  given  circumstances.  The

landlord  may  accept  rent  beyond  the  stipulated  period  of

tenancy in certain occasion but this cannot be a deviation from

the  payment  of  rent  at  the  stipulated  date.  In  that  case  for

ascertaining the mode of payment and default therefore, Court

requires to determine it according to conduct of the parties on

the basis of the evidence and the circumstances appearing in

evidence.” 

 Let us now scan the evidence of  the

plaintiffs to find out what the mode of payment was. The PW-1,

Shyamoli De during cross examination admitted that she had no

idea what was the mode of payment of rent by the defendant. 

 In  absence  of  any  other  concrete

documentary or oral evidence and the aforesaid admission of the

PW-1,  it  can be  said  that  even  if  the  tenancy is  taken  to  be

monthly  then  also  there  was  no  accurate  mode  of  payment.

Therefore it  cannot  be said  that  the defendant  was bound to

make the payment of the rent at the end of every month. 

 In  absence  of  any  specific  mode  of

payment, it can be said that the plaintiffs used to accept the rent

at any time of the year when offered by the defendant. 

 It  has  been claimed  by  the  plaintiffs

that the defendant has defaulted in paying the rent from April,
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2014  to  March,  2015.  The  defendant  on  the  other  hand  has

stated that the rent for the year 2014 was already paid on 31-12-

2014. 

 As  has  been  discussed  above,  there

was  no  specific  mode  of  payment  and  it  can  be  said  to  be

irregular. Therefore the rents accruing from the month of April,

2014 to March, 2015 can be paid anytime and the defendant

cannot be said to be defaulter. But the defendant has admitted

that he had paid the rent from April, 2014 to December, 2014

and the rent for the year 2015 was deposited before this Court

vide Misc (NJ) Case No 23/2016. 

 Thus,  it  has  to  be  seen  whether  the

defendant defaulted in paying the rent between April, 2014 to

December,  2014  or  not.  The  defendant  has  stated  in  his

evidence that since 2007, Rabindra Nath De did not issue any

rent receipts but suggested the defendant to put his signature or

his  brother’s  signature  by  noting  the  payment  details  made

every year in a Register. The defendant further stated that the

rent for the year 2014 was also paid on 31-12-2014 which was

noted on the said register. 

 The plaintiffs have denied maintaining

any such register and suggestions denying the same was made

to the DW-1.  Since it  was the plea of  the defendant that  the

payment details were noted in a register, it was his burden to

produce  the  same  before  the  Court.  But  it  appears  that  the

defendant  did  not  make  any  endeavour  to  call  for  the  said

register and also did not exhibit the same. Thus in absence of

the said register, it cannot be said that the defendant has paid

the rent from the month of April, 2014 to December, 2014. 

 Before parting,  it  would be proper to

highlight the case laws submitted by the defendant  side.  The

defendant  submitted  the  following  decisions  of  the  Hon’ble

Gauhati High Court:

8 | P a g e



 In  Bhawani  Sankar  Sharma v On the

death  of  Jugal  Kishore  Garodia,  His  heirs  and  legal

representatives Smt Laxmi Garodia and Ors (1984) 2 GLR 182,

Hon’ble Gauhati High Court held that in cases of irregular mode

of payment, the rent would fall due on the date the lessor visits

the place of the lessee and the failure of the tenant to clear the

rent within a fortnight from that date would make the tenant a

defaulter.

In Abdul Jolil  v Girija Sankar Das and

Ors (1985) 2 GLR 66 it was held that the mode of payment was

to be decided according to the agreement between the parties.

In Ranjit Kumar Paul and Ors v P Sen

And Company (1990) 1 GLR 418, it was held that when rent was

payable according to the mutual convenience of the parties, the

question  of  the  tenant  being  a  defaulter  on  account  of  non-

payment of rent within a fortnight from the end of the month

cannot arise. 

In  Tilokchand Bajaj  v  Madanlal  Kabra

(1991) 1 GLR (NOC) 62 it was held that in case when the rent

was  payable  at  the  convenience  of  the  defendant  –tenant,

though  normally  payable  from  month  to  month,  the  tenant

cannot be said to be a defaulter. 

In Dilawar Hazarika v Parminder Singh

(1992) 1 GLJ 12 it was held that the question when rent falls due

varies  from  case  to  case.  When  in  spite  of  agreement  for

payment  by  the  fixed date,  the  landlord  used  to  collect  rent

sometimes on one month and sometimes for 2-3 months or even

more, the rent shall be deemed to fall due on the last date of the

month of landlord’s demand. 

In  Upendra Chandra Deb Roy v  Smti

Subhasini Deb and 2 Ors (1989) 2 GLR 7 it was held that conduct

of the parties spreading over a fairly long period of time contrary
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to the agreement without any protest or objection from either

party may indicate that the agreement or arrangement in regard

to payment or rent between the parties was modified. 

In Bata India Ltd v Dr PK Das Pvt Ltd

(1984) 1 GLR 297 it was held that there may be an agreement or

arrangement between the parties to pay rent half yearly, yearly

or  after  a  particular  period.  The  parties  may  by  their  own

agreement fix the date when the rent would become payable. It

is that date when the rent is said to have fallen due and the

tenant is given liberty to pay the rent either on the date when it

actually falls due or within a fortnight of its falling due. If he does

not do so, he renders himself liable to eviction. 

In  President,  North  Lakhimpur

Wholesale Consumer’s Co Operative Society Ltd & Ors v Babul

Dutta 2016 (1) GLJ 531 it was held that if the plaintiff used to

accept rent for several months together, subsequently he cannot

raise  a  plea  of  defaulter  for  non  depositing  rent  on  monthly

basis. 

In M/S M. Ahmed Bhuyan & Company

& Anr v Smti Manjushree Chakraborty & Ors 2015 (4) GLJ 8 it was

held that when rent was payable on demand and demand notice

was issued by the landlord  for  payment of  payable  rent,  due

date for tendering rent will be last date of month of landlord’s

demand. 

A bare reading of the aforementioned

decisions would hint that the law is clear as to when the rent

would fall due in cases where there is no fixed date. But none of

the aforesaid decisions help the defendant’s cause. 

The present case is unique and one of

a  kind.  If  the  defendant  would  not  have  taken  the  plea  of

depositing the rent for the year 2014 and entering the details of

the same in a register, the defendant could have easily paid the
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rent anytime either directly or deposit in the Court as there was

no  specific  mode  of  payment.  But  the  defendant  himself

admitted of paying the rent up to December, 2014 directly to the

plaintiffs at a time when the plaintiffs were denying for which the

burden naturally fell on the defendant to prove that transaction.

So it was the burden of the defendant to produce or call for the

said register. By not doing so, the defendant has failed to give

life to his plea. 

Hence,  it  is  clear  that  the  defendant

defaulted in paying the rent accruing from the month of April,

2014 to December, 2014 and accordingly is liable to be evicted.

 From the above, the findings in each of

the issues are as follows:

Issue No (e): there was no specific mode of payment.

Issue No (f): the defendant does not pay rent on a yearly basis.

Issue Nos  (g)&(l):  the defendant  defaulted  in  paying  the  rent

accruing from the month of April, 2014 to December, 2014.

Issue Nos (h)&(m): plaintiffs are entitled to recover rent from the

month of April, 2014 to December, 2014.

Issue No (i) & (n): the defendant is liable to be evicted.

10. Issue Nos (d) and (k)

 These issues pertain to the amount of

rent payable by the defendant per month. 

 The  plaintiffs  have  claimed  that  the

rent is Rs 7000/- per month. The defendant on the other hand

has stated that the rent was fixed at Rs 1200/- per month. 

11 | P a g e



 It  is seen that the plaintiffs have not

been  able  to  give  any  documentary  evidence  showing  the

monthly  rent  as  Rs  7000/-.  This  is  evident  from  the  cross

examination of the PW-1. 

 Since  it  was  the  plaintiffs’  case  that

the defendant was liable to pay rent at the rate of Rs 7000/- per

month,  hence  it  was  their  burden  to  prove  it  with  cogent

evidence. 

 The  defendant  has  denied  it  and

claimed to have been paying rent as Rs 1200/- per month. If the

cross  examination  of  the  DW-1  is  seen,  it  appears  that  the

plaintiffs have not put any suggestions denying the claim of the

defendant. The evidence of DW-1 with regard to the rent can be

said to be final in the event of remaining unchallenged from the

plaintiffs. 

 Though  the  plaintiffs  have  failed  to

prove the amount of  rent  satisfactorily  but that  cannot  mean

that there was no rent. The defendant himself has admitted that

he had been paying rent but only to the extent of Rs 1200/- per

month. 

 In  view of  the  above  discussion,  the

rent claimed by the defendant is considered absolute. 

 The issues are decided accordingly. 

11. Issue Nos (j) & (o)

 The  plaintiffs  are  entitled  to  the

following reliefs:
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(a) Recovery of arrear rent at the rate of Rs 1200/- per

month from April, 2014 to December, 2014;
(b) Khas  possession  to  the  plaintiffs  by  evicting  the

defendant,  his  men  and  agents  from  the  suit

premises;
(c) Cost.

12.  ORDER

The suit of the plaintiffs is decreed on contest with

costs with the following reliefs: 

(a) Recovery of arrear rent at the rate of Rs 1200/- per

month from April, 2014 to December, 2014;
(b) Khas  possession  to  the  plaintiffs  by  evicting  the

defendant,  his  men  and  agents  from  the  suit

premises;

 Prepare a decree accordingly.

Given under the hand and seal of this Court on this

the 12th day of September, 2018 at Bongaigaon.

Sd/-

Munsiff 

Bongaigaon
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 APPENDIX

A)     Plaintiffs’  Witnesses: 

PW 1: Shyamali De

PW 2: Jitendra Kumar Prasad

PW 3:  Rakesh Sah 

Plaintiff’s Exhibits:

Exhibit 1: Regd Sale Deed

Exhibit 2: Land Holding Certificate

Exhibit 3: Holding Receipt

Exhibit 4:Pleader’s Notice

Exhibit 5: Municipality Holding Receipt

Exhibit 6: Death Certificate

Exhibit 7: House Rent Receipts

Exhibit 8: Lease Deed 

Defendant’s witness: 

DW-1: Krishan Kumar Singh

Defendant’s Exhibits: 

Exhibit A series: Rent receipts

Exhibit B: Bills

Exhibit  C:  Assam  General  Sales  Tax

Registration Certificate 

Exhibit D: NJ Case Records

Sd/-

Munsiff 

Bongaigaon
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