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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit No. 17 of 2018

Present: Surajit Das

Munsiff, Bongaigaon

Tuesday, the 30th day of April, 2019.

1. Anjali Bhadra
2. Gobinda Bhadra
3. Nitai Bhadra

..........Plaintiffs

Versus

1. The  State  of  Assam,  Represented  by  the  Deputy
Commissioner, Bongaigaon

2. The Joint Director of Health Services cum Addl. District
Registrar of Births & Deaths, Bongaigaon

.............Defendants

This suit coming on for final hearing on 04.04.2019 in

presence of:–

Learned Advocate for the Plaintiffs: R N Das

Learned Advocate for the Defendants: C Choudhury

And having stood for consideration to this day, the Court delivered the
following judgment:-

J U D G M E N T
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1 The case of the plaintiffs in brief is that the plaintiff No 1 is the

wife of Ranjit Bhadra and the plaintiff Nos 2 and 3 are the sons

of Ranjit Bhadra. In the morning of 14-06-98, Ranjit Bhadra went

out of his house for some business purpose and since then did

not return. On 03-08-2009, the plaintiff No 1 reported to the O/C,

Bongaigaon PS but as per the report dated 14.10.2009 in GDE

No  75  dated  03-08-2009,  the  police  failed  to  trace  out  the

missing  the  person.  According  to  the  plaintiffs,  Ranjit  Bhadra

must have died at some point of time between 1998 and 2009.

The  plaintiffs  then  served  a  legal  notice  upon  the  DC,

Bongaigaon and the defendant No 2 to issue a death certificate

against Ranjit  Bhadra.  The defendant No 2 in their  reply vide

letter No 78 dated 06-01-2018 asked the plaintiffs to approach

the Court. Accordingly, the plaintiffs have filed this suit praying

for declaration that Ranjit Bhadra, missing since 14-06-98 is a

dead  person  and  direct  the  defendants  to  issue  a  death

certificate.
2 The defendants filed WS admitting that the missing person could

not  be  traced.  The  defendants  also  submitted  that  they  are

willing to issue death certificate if  the plaintiffs qualify as per

law.
3 On the basis of the pleadings, the following issues were framed:

a Whether there is cause of action for filing the suit?
b Whether the suit is maintainable?
c Whether the plaintiffs are  entitled to a decree of

declaration  that  Ranjit  Bhadra  who  has  been

missing since 14-06-98 is a dead person?
d Whether  the  parties  are  entitled  to  any  other

relief/reliefs claimed?
4 The plaintiffs examined 3 PWs whereas the defendants did not

examine any.
5 This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record.

6 DISCUSSIONS, DECISIONS AND REASONS THEREFOR
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7 Issue Nos (a)

 Cause of action in simple words can be

said to be the breach or violation of any alleged right for which

the  suit  is  brought.  In  the  instant  case,  the  plaintiffs  have

claimed that Ranjit Bhadra is dead as he has been missing since

14-06-98.  On 03-08-2009, the plaintiff No 1 reported to the O/C,

Bongaigaon PS but  as per GDE No 75 dated 03-08-2009, the

police failed to trace out the missing the person. According to

the plaintiffs,  Ranjit  Bhadra must  have died at  some point  of

time between 1998 and 2009. These averments of facts give a

subtle  hint  that  there  is  indeed  a  cause  of  action  which

necessitated the filing of this suit.

8 Issue No (b)

 The  question  which  is  to  be

determined  is  whether  this  suit  is  maintainable  or  not.  The

plaintiffs  have filed this  suit  seeking a  declaration  that  Ranjit

Bhadra, missing since 14-06-98 is a dead person. 
 The Hon’ble Supreme Court in LICI vs

Anuradha1 held  that  “The  law  as  to  presumption  of  death

remains the same whether in Common Law of England or in the

statutory provisions contained in  Sections 107 and  108 of the

Indian  Evidence  Act,  1872.  In  the  scheme  of  Evidence  Act,

though  Sections 107 and  108 are drafted as two Sections,  in

effect, Section 108 is an exception to the rule enacted in Section

107. The human life shown to be in existence, at a given point of

time which according to Section 107 ought to be a point within

30 years calculated backwards from the date when the question

arises, is presumed to continue to be living. The rule is subject

to a proviso or  exception as contained in  Section 108.  If  the

persons, who would have naturally and in the ordinary course of

human  affairs  heard  of  the  person  in  question,  have  not  so

heard  of  him  for  seven  years  the  presumption  raised  under

1 AIR 2004 SC 2070
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Section 107 ceases to operate.  Section 107 has the effect of

shifting the burden of proving that the person is dead on him

who affirms the  fact.  Section  108,  subject  to  its  applicability

being attracted, has the effect of shifting the burden of proof

back on the one who asserts the fact of that person being alive.

The  presumption  raised  under  Section  108 is  a  limited

presumption confined only to presuming the factum of death of

the  person  who's  life  or  death  is  in  issue.  Though  it  will  be

presumed that the person is dead but there is no presumption

as to the date or time of death. There is no presumption as to

the facts and circumstances under which the person may have

died. The presumption as to death by reference to Section 108

would  arise  only  on  lapse  of  seven  years  and  would  not  by

applying any logic or reasoning be permitted to be raised on

expiry of 6 years and 364 days or at any time short of it. An

occasion for raising the presumption would arise only when the

question is raised in a Court, Tribunal or before an authority who

is called upon to decide as to whether a person is alive or dead.

So long as the dispute is not raised before any forum and in any

legal proceedings the occasion for raising the presumption does

not arise.

 This  means  that  unless  such  question  of

death is not agitated before any Court or Tribunal, there would

be no occasion to make a presumption u/s 108 Evidence Act.

Hence it can be said that the Civil Court u/s 9 CPC or u/s 34 of

the Specific Relief  Act may have the jurisdiction make such a

declaration on the basis of a presumption u/s 108 Evidence Act. 

  The  plaintiffs  have  filed  this  suit

seeking declaration that Ranjit Bhadra, missing since 14-06-98 is

a dead person. Therefore as per Article 58 of the Limitation Act,

the suit shall have to be filed within 3 years from the date when

cause of action arose. 
 The presumption that a person is dead

after the expiry of 7 years from the date of missing is what the S
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108, Evidence Act or the various decisions2 of the Gauhati High

Court submitted by the plaintiffs say. 

 The plaintiffs in their plaint have mentioned

that  Ranjit  Bhadra  went  missing  on  14-06-98.  Therefore  the

period of 7 years shall be computed from the date when Ranjit

Bhadra went missing, which is 14-06-98 and not any other date.

There can be no presumption as to the date of death.3 This is the

law as  opined  by  the  Hon’ble  Gauhati  High  Court  in  Amrana

Begum Mazumdar vs State of Assam & Ors4 and several other

cases.

 Therefore the period of 7 years from 14-06-

98 would end in 14-06-2005. The suit ought to have been filed

on or  before  14-06-2008.  But  the  present  suit  has  been filed

after 9 years. 

 Hence this Court is of the opinion that

the present suit is not maintainable as the same is time barred.

 Issue  No  (b)  is  decided  against  the

plaintiffs.

9 Issue Nos (c) and (d)

 In view of the findings in Issue No (b), there

is no scope for any deliberation in these issues.

2 2006(1)GLJ 505, 2006(3)GLJ 691

3 AIR 2004 SC 2070

4 2006(1)GLT 604
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10 ORDER

The  suit  of  the  plaintiffs  is  dismissed  on

contest without costs. 

 Prepare a decree accordingly.

 Given under the hand and seal of this Court

on this the 30th day of April, 2019 at Bongaigaon.

Sd/-

Munsiff

Bongaigaon
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APPENDIX

A)     Plaintiffs’ Witnesses: 

PW 1: Anjali Bhadra

PW 2: Debasish Sarkar

 PW 3: Fazlul Hoque

B)     Plaintiffs’ Exhibits:

Exhibit  1:  Certificate  dated  14.10.2009

issued by the OC, Bongaigaon PS

Exhibit 2: Copy of Notice

Exhibit 3 & 4: Postal Registration Receipts

Exhibit  5:  Acknowledgement  of  receipt  of

Notice

Exhibit 6: Letter of defendant No. 2 vide No.

78 dated 06.01.2018  

C)     Defendants’ witnesses: 

None

D)     Defendants’ Exhibits: 

None

Sd/-

Munsiff
Bongaigaon
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