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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit No. 2 of 2015

Present: Surajit Das

Munsiff, Bongaigaon

Friday, the 30th day of November, 2018.

1. Ashok Ray

..........Plaintiff

Versus

1. Karuna Choudhury and Ors
.............Defendants

1. PulinCh Ray
.............Pro Forma Defendant

This suit coming on for final hearing on 30.10.2018 in

presence of:–

Learned Advocate for the Plaintiff: D J Mukherjee

Learned Advocate for the Defendants:None

And having stood for consideration to this day, the Courtdelivered the
following judgment:-

J U D G M E N T

1. The case of the plaintiff, Sri Ashok Ray is that one Dwijendra

Chandra  Ray  was  the  original  pattadar  of  3B  land  under

Khatian  No  27,  Village:  KharijaDolaigaon  of  the  erstwhile

Goalpara  district.  The  3B  of  land  was  purchased  from
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Dwijendra Chandra Ray by Dhirendra Barman vide Regd Sale

Deed No 1629/75. Dhirendra Barman sold the 3B of land to

Tarini  Choudhury  vide  Regd  Sale  Deed  No  3913/75.  Tarini

Choudhury died leaving behind Kishore Choudhury, Ashwini

Choudhury, Gajen Choudhury and Majen Choudhury. Kishore

Choudhury sold his share of 2K 10L to Haladhar Bharali vide

Regd Sale Deed No 2683/84.  Haladhar Bharali  sold the 2K

10L of land to Pulin Ch Ray vide Regd Sale Deed No 1112/06.

After  the  creation  of  Bongaigaon  district,  Dag  No  was

changed to 87 (old)/201 (new) and khatian was converted to

patta  No  28  (old)/88  (new)  and  mutated  in  the  name  of

PulinCh Ray. Pulin Ch Ray then sold the 2K 10L to the plaintiff,

Ashok Ray and his brother in law, Birbal Barman each getting

1K 5L vide Regd Sale Deed No 656 and 655 respectively. On

27-06-2014, both of them went to the suit land only to find

the boundary pillars being uprooted. The defendants not only

threatened the plaintiff but also constructed structures over

the  suit  land.  The  plaintiff  requested  the  defendants  on

several  occasions  including  20-09-14  but  the  defendants

refused. As such finding no other alternative, the plaintiff has

filed this suit  praying for declaration of  his  right,  title  and

interest over the suit land, khas possession, eviction etc.
2. Suit proceeded ex parte against the defendant No 2 and the

pro forma defendant.
3. The defendant Nos 1, 3 and 4 filed WS denying the claims of

the plaintiff. The defendants claimed that the suit is bad for

non-joinder of necessary parties all  the legal heirs of Tarini

Choudhury have not been made parties. Kishore Choudhury

left  Sarola Choudhury and his  son Tarun Choudhury.  Gajen

Choudhury left behind Rahit Choudhury, Moromi Choudhury,

Bhanita  Choudhury  and  Mohima  Choudhury.  Moreover  the

plaintiff failed to implead Haladhar Bharali as a party in the

suit. The defendants stated that all the legal heirs of Tarini

Choudhury  have  been  jointly  possessing  the  3B  of  land

without any partition. The defendants have claimed that their

father/  grandfather  purchased  3B  of  land  vide  Regd  Sale
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Deed No 3913/75 and since then his legal heirs have been

possessing the suit  land.  The defendants have stated that

after the death of Tarini Choudhury, the land was mutated in

the name of his wife, Sita Choudhury and his 4 sons. The said

3B of land has not been partitioned and the defendants are

jointly  enjoying  the  possession  over  the  same.  The

defendants have also stated that the land was never sold to

Haladhar  Bharali  or  Pulin  Ch  Ray.  The  defendants  further

claimed that the plaintiff never had any possession over the

suit land and also that the suit land is totally different from

the land which the defendants were in possession. 
4. On  the  basis  of  the  pleadings,  the  following  issues  were

framed:
(a) Whether there is cause of action for the suit?
(b) Whether  the  suit  is  properly  valued  and

adequate court fee has been paid thereon?
(c) Whether  the  suit  is  bad  for  non-joinder  of

necessary parties?
(d) Whether the suit is barred by limitation?
(e) Whether the plaintiff has acquired right, title

and interest over the suit land?
(f) Whether the plaintiff is entitled to the decree

as prayed or?
(g) To what other relief/reliefs, if any, the parties

are entitled?

5. The  plaintiffs  examined  7  PWs  whereas  the  defendant

examined  1  DW.  The  other  DWs  did  not  appear  for  cross

examination  and  accordingly  their  evidences  on  affidavits

were not considered. 
6. This Court has heard the arguments of both the sides and has

perused the record.

7. DECISIONS,  DISCUSSIONS  AND  REASONS

THEREFOR

8. Issue No (a)
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Cause of action in simple words can be

said to be the breach or violation of  any alleged right for

which the suit is brought. In the instant case, the plaintiff has

claimed title over the suit land on the basis of a registered

sale deed. The defendants on the other hand have denied

the  suit  land  being  sold  at  any  point  of  time  by  Kishore

Choudhury. These averments of facts give a subtle hint that

there  is  indeed  a  cause  of  action  which  necessitated  the

filing of this suit.

9. Issue No (e)
It appears that there is no dispute with

regard  to  the  ownership  over  the  suit  land  till  Tarini  Ch

Choudhury. The subsequent sales of the suit land by Kishore

Choudhury, Haladhar Bharali and Pulin Ch Ray are disputed

by the defendants. 

It  is  an  admitted  fact  that  Tarini  Ch

Choudhury was the owner of  3B of  land.  There is  also no

dispute that Tarini Ch Choudhury left behind 4 sons: Kishore

Choudhury, Ashwini Choudhury, Gajen Choudhury and Majen

Choudhury. Therefore after the death of Tarini Ch Choudhury,

each  son  was  entitled  equal  share  of  land.  It  has  been

claimed that Kishore Choudhury sold 2K 10 of land out of his

share portion. 

There  is  no  doubt  about  the  title  of

Kishore Choudhury over his share. What must be examined

now is whether that title has flown to the plaintiff or not. 

Kishore Choudhury sold 2K 10L out of

his  share  to  Haladhar  Bharali  vide  Regd  Sale  Deed  No

2683/84.  Plaintiff  as  PW-1  exhibited  the  certified  copy  of

Regd Sale Deed No 2683/84 as Exhibit 5. 

Again Haladhar Bharali sold the 2K 10L

of land to Pulin Ch Ray vide Regd Sale Deed No 1112/06.
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Plaintiff as PW-1 exhibited the certified copy of  Regd Sale

Deed No 2683/84 as Exhibit 6.

Pulin Ch Ray then sold the 2K 10L to

the plaintiff, Ashok Ray and his brother in law, Birbal Barman

each getting 1K 5L vide Regd Sale Deed No 656 and 655

respectively.  Both  the  sale  deeds  have  been  exhibited  as

Exhibits 7 and 9. 

Exhibit  8  which  is  the  jamabandi

clearly shows the name of Pulin Ch Ray and Ashok Ray. The

note in  Exhibit  8 shows that  the name of  Ashok Ray was

mutated  in  place  of  PulinCh  Ray  over  a  plot  of  land

measuring 1K 5L in Dag No 201 and Patta No 126 vide order

of the Circle Officer dated 20-07-2011 by virtue of sale. 

The name of Haladhar Bharali was not

mutated over  the suit  land  but  Pulin  Ch  Ray’s  name was

mutated.  The plaintiff,  Ashok  Ray’s  name was mutated  in

place of Pulin Ch Ray over the suit land by virtue of sale. 

The  plaintiff  has  exhibited  the  Regd

Sale  Deed  No  656  as  Exhibit  9.  Plaintiff  as  PW-1  also

exhibited the signatures of Pulin Ch Ray as Exhibit Nos 9(1)

to  9(9)  and  Exhibit  9(10)  to  9(13)  as  the  signatures  of

witnesses. 

Pulin Ch Ray in his evidence as PW-4

identified his signatures over Exhibit 9. 

Thus the plaintiff has proved the sale

of the suit land in his favour by Pulin Ch Ray.

With  regard  to  the  absence  of  the

name of Haladhar Bharali in the jamabandi and absence of

the manner of mutation of Pulin Ch Ray, it can be said that

the plaintiff has been able to fill in the gaps by submitting

the certified copies of  the Regd Sale  Deed Nos 2683 and
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1112  thereby  establishing  the  change  of  ownership  from

Kishore Choudhury to the plaintiff. 

The  Hon’ble  Gauhati  High  Court  in

Amiya Bala Dutta vs Mukut Adhikary1has held that “further

under the Assam Land and Revenue Regulation, there is a

provision  how  mutation  entries  are  to  be  made,  how

jamabandis  are  to  be granted and how chithas  are  to  be

corrected and prepared. These provisions have been there. If

these  records  of  rights  are  prepared  and  maintained  in

accordance with the law or in consonance with the provisions

of the said Regulation, they have certainly evidentiary value

to establish the title of a person, otherwise the whole Assam

Land and Revenue Regulation and the provisions of the issue

and  patta  and  also  the  jamabandi  shall  be  otiose  and

irrelevant. That cannot be the purpose of Assam Land and

Revenue Regulation. 

Further  the  records  of  rights  as  provided

under Sections 40 and 41 of the Assam Land and Revenue

Regulation shall always be deemed to be correct unless the

contrary is proved and that presumption which is attached to

the record of rights under Sections 40 and 41 must be given

due weightage and that is  what was done by the learned

appellate court.  Regarding mutation entries it  can be said

that though mutation entries may not be the basis of title yet

that mutation entries cannot be brushed aside and it must

receive due consideration at the hand of the court. Of course

it must be ascertained that the mutation entries were done

properly. If it is ascertained that the mutation entries were

not done properly and/or of it collusive and fraudulent, that

mutation entries will not create any right.”

Thus it  is clear that records of rights

have  evidentiary  value  for  establishing  title  and  a

11998 (4) GLT 137
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presumption  that  they  are  correctly  prepared  is  always

attached to them. Therefore due weightage must be given to

these records and the entries therein. If anybody brings up

an  opposite  story  to  the  one  depicted  in  these  records,

burden lies upon that party to prove the contrary. 

In  the  present  case,  the  plaintiff  has

already exhibited the certified copy of the jamabandi which

shows that the suit land has been mutated in his name. The

basis of such mutation was transfer by sale. The plaintiff also

proved the sale by exhibiting the Regd Sale Deed No 656. 

The defendants have not been able to

show any illegalities in the mutation entries or in preparation

of the jamabandi. 

One  of  the  pleas  of  the  defendants

was that Haladhar Bharali, PulinCh Ray or Ashok Ray never

had any possession over the suit land. 

S 41 of the Assam Land and Revenue

Regulation makes it very clear that entries in the records of

rights shall be founded on the basis of actual possession and

it  shall  always  be  presumed  that  the  entries  are  correct.

Since the defendants have not been able to give any proof in

support of their pleadings, it cannot be said that the plaintiff

or Pulin Ch Ray did not have possession over the suit land at

some point of time. 

Another plea of the defendants is that

the suit land is totally different from the land possessed by

the  defendants.  But  that  should  not  be  concern  as  the

plaintiff  has  sought  relief  only  upon  the  suit  land  as

described in the Schedule. If  the suit is decreed, it will  be

executed on the basis of the Schedule of the plaint and the

right, title and interest of the plaintiff shall be declared over

that  land.  If  that  land  is  indeed  different  from  the  one
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possessed  by  the  defendants,  then  there  is  no  need  of

concern for the defendant side.

If  the  evidence  of  the  defendants  is

seen, it appears that the defendants have adduced evidence

mostly on their pleas that the suit land was never sold to

Haladhar Bharali or Pulin Ch Ray. It has been further stated

that the defendants have been in possession over the suit

land since the days of Tarini Ch Choudhury. But as discussed

above, the documents prove otherwise and in support of the

plaintiffs.  The  defendants  have  failed  to  adduce  material

evidence in support of their claims. Moreover the defendants

have not challenged any of the sale deeds. If there was any

dispute with regard to the execution of the sale deeds, the

defendants ought to have challenged the sale deeds either

by  a  separate  suit  or  by  brining  a  counter  claim  in  the

present suit. But the defendants have not done so.

Before parting, it would be necessary

to pen down a few thoughts on the plea of the defendants

that the 3B of land has not yet been partitioned among the

legal  heirs  of  Tarini  Ch  Choudhury.  As  such  there  was  no

question  of  Kishore  Choudhury  selling  2K  10L  of  land  to

Haladhar Bharali.

With regard to this, it must be stated

that the law is very clear on this point. “An undivided share

of co-sharer may be a subject matter of sale, but possession

cannot be handed over to the vendee unless the property is

partitioned  by  metes  and  bounds  amicably  and  through

mutual settlement or by a decree of the Court.”2

It could have been a cause of concern for the

defendants had Kishore Choudhury sold more than what he

deserved. But in this case, 2K 10L is well  within his share

portion.  As  such,  there  ought  not  to  be  any  issues  with

2Ramdas v Sitabai and Others (2009) 7 SCC 444
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regard  to  the sale  of  Kishore  Choudhury’s  share  from the

undivided 3B of land. 

Thus from the above, is clear that the

plaintiff by virtue of the Regd Sale Deed No 656 has acquired

title over 1K 5L of land over the suit patta. The plaintiff has

also acquired joint right, title and interest over the suit Dag

and Patta along with the other pattadars. 

But the right, title and interest of the

plaintiff over the suit land as described in the Schedule can

only be declaredonce the suit land is partitioned and after

that it is seen that suit land actually fell in the share of the

plaintiff. Until such a partition suit is filed, neither title of the

plaintiff  can  be  declared  over  the  suit  land  nor  can  khas

possession be delivered by evicting the defendants. 

In  view of  the  above,  it  can  be  said

that the plaintiff has joint right,  title and interest over the

suit Dag and Patta along with the other pattadars.

10. Issue No (c) 

The defendants have pleaded that the

suit is bad for non-joinder of necessary parties all the legal

heirs  of  Tarini  Choudhury  have  not  been  made  parties.

Kishore Choudhury left Sarola Choudhury and his son Tarun

Choudhury.  Gajen Choudhury left  behind Rahit  Choudhury,

Moromi  Choudhury,  Bhanita  Choudhury  and  Mohima

Choudhury. Moreover the plaintiff failed to implead Haladhar

Bharali as a party in the suit.

It appears that all the sons of the Late

TariniCh  Choudhury  have  either  been  impleaded  as

defendants or their sons have been impleaded. So if some of

the sons of the deceased sons of Late Tarini Ch Choudhury

have not been impleaded as defendants, it can be said that

their interest has been very well sufficiently represented by
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some other legal heirs. Hence it would be too technical to

dismiss the suit only on the ground of non impleadment of

some  legal  heirs  when  they  have  been  sufficiently

represented by other legal heirs already brought on record3. 

11. Issue Nos (b) and (e)

With regard to the issues on limitation and

non payment of court fees, it must be pointed out that there

are no specific averments by the defendants in their WS as

to  why  the  suit  is  barred  by  limitation  or  is  bad  for  non

payment of court fees.

The law is that“A mere vague recital in

the written statement, without anything more, cannot be the

basis for raising such an issue. Issues are framed for a right

decision of the case with an object to pinpoint the real and

substantial  points  of

differencebetweenthepartiesspecificallyandunambiguouslye

mergingof out of the pleadings. Vague issues, suggested in a

mechanical way, should not be framed to keep the door open

for  astute  casuistry  as  a  suit  proceeds  at  different  levels

leading inevitably to the laws delay.”4

In absence of that, it cannot be said that the

suit suffers from any of the above irregularities. Accordingly

both the issues are decided in favour of the plaintiff.

12.Issue Nos (f) and (g)

The  plaintiff  is  entitled  to  the  following

reliefs:

3Mohd. Hussain Vs Occhavlal [(2008) 3 SCC 233]

4Dr. Dwijendra Mohan Lahiri V. Rajendra Nath, AIR 1971 A&N 143
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(a) Declaration that the plaintiff has joint right, title and

interest  over  the  suit  Dag  and  Patta  along  with

other pattadars;
(b) Costs

13. ORDER

The suit of the plaintiff is decreed on contest with

costs with the following reliefs: 

(a) Declaration that the plaintiff has joint right, title and

interest  over  the  suit  Dag  and  Patta  along  with

other pattadars;
(b) Costs

Prepare a decree accordingly.

Given under the hand and seal of this Court on this

the 30th day of November, 2018 at Bongaigaon.

Sd/-
   Munsiff

Bongaigaon

APPENDIX

A)     Plaintiff’s  Witnesses: 

PW 1: Ashok Ray

PW 2: Biswa Barman

PW 3:  Homeswar Patgiri

PW 4: Pulin Ch Ray

PW 5: Arnab Ghosh
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PW 6: Niren Ch Ray

PW 7: Ambu Nath Ray

B)     Plaintiff’s Exhibits:

Exhibit 1: Certified copy of Khasara

Exhibit 2: Certified copy of Regd Sale Deed

No 1629

Exhibit 3: Certified copy of old jamabandi

Exhibit 4: Certified copy of Regd Sale Deed

No 3913

Exhibit 5: Certified copy of Regd Sale Deed

No 2683

Exhibit 6: Certified copy of Regd Sale Deed

No 1112

Exhibit 7: Regd Sale Deed No 655

Exhibit 8: Certified copy of Jamabandi

Exhibit 9: Regd Sale Deed No 656

Exhibit  10:  Mutation  certificate  of  Birbal

Barman

Exhibit 11: Land Holding Certificate of Birbal

Barman

Exhibit 12: Revenue Receipt

Exhibit 13: Mutation certificate of plaintiff

Exhibit  14:  Land  Holding  Certificate  of

plaintiff

Exhibit 15 and 16: Authorisation letters
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Exhibit 17: Certified copy of Chitha

Exhibit 18: Certified copy of Jamabandi

Exhibit 19: Chitha Book

Exhibit 20: Jamabandi Book

Exhibit 21: Old Chitha Book 

Defendants’ witness: 

DW-1: Majen Choudhury

Defendant’s Exhibits: 

None

Sd/-

Munsiff

Bongaigaon
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