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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit No. 26 of 2016

Present: Surajit Das

Munsiff, Bongaigaon

Friday, the 26th day of April, 2019.

1. Habibar Rahman

..........Plaintiff

Versus

1. Md. Mohibar Rahman
2. Delshad Ali

.............Defendants
1. Ramisha Khatoon

.............Proforma Defendant

This suit coming on for final hearing on 27.03.2019 in

presence of:–

Learned Advocate for the Plaintiff: D J Mukherjee

Learned Advocate for the Defendants: N K Chakraborty

And having stood for consideration to this day, the Court delivered the
following judgment:-

J U D G M E N T

1. The case of the plaintiff, Habibar Rahman in brief is that Late

Mahi Banu, the mother of the plaintiff, the defendant No 1 and

the  Pro  forma  defendant  was  the  owner  of  a  plot  of  land

measuring 12B 8L situated at village: Bamunitila under Dag Nos
1 | P a g e



14,  15,  96  and  covered  by  Patta  No  16.  This  12B  8L  is  the

Schedule A land of the plaint. During the lifetime of Mahi Banu,

4L  of  land  covered  by  Dag  No  96  was  acquired  by  the

Government  for  MNP  Road  and  was  converted  to  Govt.  land

under a separate Dag No 374. Late Mahi Banu also transferred a

plot of land measuring 2K 10L to Md Mafijal Islam and Nur Islam,

another 2K 10L to Sajin Ali and 1B to Abdul Zabbar out of the

said patta. Another 6B of land were eroded by the Champa River.

Thus  Late  Mahi  Banu  during  her  lifetime  possessed  the

remaining 4B of  land.  Mahi  Banu died on 25-07-2007 leaving

behind  the  plaintiff,  the  defendant  No  1  and  the  pro  forma

defendant.  Since  the  defendant  No  1  lived  in  Guwahati,  the

plaintiff used to possess the 4B of land and lived in the ancestral

house. On 07-08-2016 at around 11.30 AM, the defendant No 2

along some 10-12 persons tried to encroach a portion of the said

land and construct a shed with CI sheets and wooden posts. The

plaintiff  and several  others  including  Mofijul  Islam,  Jabbar  Ali,

Hasen Ahmed, Moniruddin Sheikh and Rafiul Rahman from the

locality  protested  the  action  of  the  defendant  No  2.  The

defendant No 2 informed that he had purchased the share of the

defendant No 1 over the said 4B of land which was 2B 4K 6L by

executing  a  registered  sale  deed  on  25-07-2016  at  a  sale

consideration of Rs 1, 57. 300/-. This 2B 4K 6L is the Schedule B

land  of  the  plaint.  The  plaintiff  in  presence  of  the  witnesses

openly declared his intention to purchase the share of land of

the defendant No 1 and also did not allow the defendant No 2 to

enter  the  suit  land.  The  plaintiff  had  claimed  that  under  the

Mohammedan law of pre-emption, the plaintiff being a co sharer

of  the suit  land,  has right  to  demand pre-emption by way of

purchasing the share of the defendant No 1. Thus the plaintiff

has  filed  this  suit  praying  for  declaration  that  the  plaintiff  is

entitled to purchase the suit land under the right of pre-emption,

declaration of title in favour of the plaintiff after purchasing the

suit land, declaration that the defendant No 2 has no title over

the suit land, permanent injunction etc.
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2. The defendant No 1 filed WS denying the claims of the plaintiff.

The  defendant  No 1 claimed that  during  the lifetime of  Mahi

Banu,  4L  was  acquired  by  the  Government.  Late  Mahi  Banu

during  her  lifetime also  transferred  2B  of  land  to  Md  Mafizal

Islam, Nur Islam and Sajn Ali. Mahi Banu also gifted 2B to the

defendant  No  1  by  executing  a  gift  deed  28-01-89.  The

defendant No 1 further stated that 6B of land were never eroded

by the Champa River. In fact, only 2K 6L was eroded by the river.

As such, Mahi Banu possessed 7B 2K 18L of land. The defendant

No 1 also claimed that the said 7B 2K 18L was partitioned on 23-

03-2014 in the presence of some local people and a partitioned

deed was executed by the plaintiff, the defendant No 1 and the

pro forma defendant. The defendant No 1 sold the Schedule B

land to the defendant No 2 from his share as well as the land

gifted to him by Mahi Banu and as such there was no question of

demanding the Schedule B land by enforcing the right of pre-

emption. The defendant No 1 also claimed that on 13-08-2016,

he along with the defendant No 2 had visited the suit land in

order to deliver the possession to the defendant No 2 but the

plaintiff  along  with  a  few others  restrained  both  of  them for

which the defendant No 1 had to lodge an ejahar against the

plaintiff.
3. The defendant No 2 did not file WS and the case proceeded ex

parte against him.
4. The pro forma defendant filed WS and has accepted the claims

made by the plaintiff. 
5. On the basis of the pleadings, the following issues were framed:

a Whether there is cause of action for filing the

suit?
b Whether the plaintiff is entitled to a decree

for declaration that the plaintiff is entitled to

pre-emption under the Mohammedan law to

purchase  the  suit  land  as  co-sharer  on

payment of Rs 1, 57. 300/- before the Court?
c Whether the plaintiff is entitled to decree for

declaration that the title of the suit land has
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accrued  to  the  plaintiff  from  the  date  of

payment of Rs 1, 57, 300/- to the Court?
d Whether the parties are entitled to any other

relief/ reliefs/ claim?
6. The  plaintiff  examined 6 PWs whereas  the defendant  did  not

examine any.
7. This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record.

8. DISCUSSIONS, DECISIONS AND REASONS THEREFOR

9. Issue No (a)

 Cause of action in simple words can be said

to be the breach or violation of any alleged right for which the

suit is brought. In the present case, the plaintiff has stated that

he is entitled to purchase the suit land by enforcing his right of

pre-emption. The defendant No 1 on the other hand has denied

it  by  saying  that  the  land  was  already  partitioned  and  the

defendant No 1 has sold his share to the defendant No 2. These

averments of facts give a subtle hint that there is indeed a cause

of action which necessitated the filing of this suit.

10. Issue Nos (b) and (c)

The plaintiff has claimed preferential right to

purchase the Schedule B land from the defendant No 1 as the

plaintiff is a co sharer of the same. 

The defendant No 1 has denied the claims of

the plaintiff by stating that all the remaining plots of land of late

Mahi Banu was partitioned among the plaintiff, defendant No 1

and the pro forma defendant. The defendant No 1 also claimed

that  2B  of  land  was  gifted  to  him  by  Mahu  Banu.  Therefore

according to the defendant No 1, the plaintiff is not entitled to

purchase the share of the defendant No 1 as the defendant No 1

sold his share to the defendant No 2.
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Before  going  through  the  claims  of  the

defendant No 1, it must first be seen whether the plaintiff has

been able to prove his case or not.
It would be relevant to discuss the law of pre-

emption under the Mohammedan law. 
The Hon’ble Supreme Court  in Smt.  Mattoo

Devi vs Damodar Lal (D) By Lrs & Ors1 has explained the law of

pre-emption under the Mohammedan law. The Supreme Court

has stated that “The principle of talab in Muhammadan Law has

three specific facets: the first being talab-e muwäthaba: Talab in

common  parlance  means  and  implies  a  demand  and  talab-e

muwäthaba literally means the demand of jumping. The idea is

of a person jumping from his seat, as though startled by news of

the sale (See in this context Wilson on Mohammadan Law). In

Talab-e-muwathaba  the  pre-emptor  must  assert  his  claim

immediately  on  hearing  of  sale  though  not  before  and  law

stands  well  settled  that  any  unreasonable  delay  will  be

construed as  an election not  to  pre-empt.  The second,  being

popularly known as the Second Demand, is talab-e ishhäd, which

literally  speaking  mean  and  imply  the  demand  which  stands

witnessed. The second demand thus must be in reference to the

first demand and it is so done in the presence of two witnesses

and  also  in  the  presence  of  either  the  vendor  (if  he  is  in

possession) or the purchaser and the Third Demand though not

strictly a demand but comes within the purview of the Principal

and means initiation of legal  action. It  is however not always

necessary since it is available only when one enforces his right

by initiation of a civil suit such an action is called talab-e tamlïk

or  talab-e  khusümat.  In  this  form  of  Talab  the  suit  must  be

brought within one year of the purchaser taking possession of

the property and a suit or claim for pre- emption must relate to

whole of the interest and not a part of the estate. “
Thus  as  per  the  Mohammedan  law,  a  person  is

entitled  to  the  right  of  pre-emption  only  if  he  makes  the

1 AIR 2001 SC 2611
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“demands” required under the law. These demands should be

made only after a valid sale is made.
Section  236  of  the  Mulla’s  Principles  of

Mahomedan Law provides that : No person is entitled to the right

of pre-emption unless:
1 He  has  declared  his  intention  to  assert  the  right

immediately  on  receiving  information  of  the  sale.  This

formality is called talab-i-mowasibat: and unless
2 He  has  with  the  least  practicable  delay  affirmed  the

intention,  referring expressly  to the fact that  the  talab-

mowasibat had  already  been  made  and  has  made  a

formal demand:
a Either  in  the  presence  of  the  buyer  or  the

seller  or  on  the  premises  which  are  the

subject of sale and
b In  the  presence  at  least  of  two  witnesses.

This formality is called talab-i-isshad.  

 Section  231  of  the  Mulla’s  Principles  of

Mahomedan Law provides who may claim pre-emption.

231.  Who  may  claim  pre-emption:  The

following three classes of persons and no others are entitled to

claim pre-emption, namely:

(1) A co sharer in the property;

(2) A participator in immunities and appendages such as a right

of way or a right to discharge water;

(3) Owners of adjoining immovable property but no their tenants

nor persons in possession of such property without any lawful

title.

In the present case, the plaintiff being a co

sharer  falls  in  the  first  category.  Therefore  the  plaintiff  can
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enforce  his  right  of  pre-emption  after  following  the  demands

mentioned u/s 236. 

The  plaintiff  in  his  evidence  as  PW-1  has

stated that on 07-08-2016 at around 11.30 AM, the defendant No

2 along with some 10-12 persons tried to grab a portion of the

plaintiff’s  land.  The  PW-1 and several  others  including  Mofijul

Islam, Jabbar Ali,  Hasen Ahmed, Moniruddin Sheikh and Rafiul

Rahman from the locality protested the action of the defendant

No 2. The defendant No 2 informed that he had purchased the

share of the defendant No 1 over the said 4B of land which was

2B 4K 6L by executing a registered sale deed on 25-07-2016 at a

sale  consideration  of  Rs  1,  57,  300/-.  The  PW-1  then  in  the

presence of the defendant No 2 and all the others specifically

mentioned that he was willing to purchase the Schedule B land

at the price paid by the defendant No 2 to the defendant No 1

for the Schedule B land. 

PW-3,  Manuruddin  Sheikh,  PW-2  Jabbar  Ali

and PW-4 Hussain Ali deposed that the plaintiff in their presence

had expressed his willingness to purchase the Schedule B land at

the price paid by the defendant No 2 to the defendant No 1 for

the Schedule B land.

The evidence of the plaintiff side is not very

clear as to the compliance of the formalities as required under

the Mohammedan law during the enforcement of  the right  to

pre-emption. As has been discussed earlier, there must be first

the talab-i-mowasibat and it must be followed by talab-i-isshad.

The  talab-i-mowasibat  is  the  declaration  of  the  intention  to

purchase soon after getting the news of the sale of the property.

Talab-i-isshad is  the formal  demand to  purchase  the property

made to the owner in the presence of witnesses. In the present

case, there is no clear evidence as to whether the plaintiff made

both the demands as all the evidences of the PWs simply state

that the plaintiff in the presence of the witnesses had expressed
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his willingness to purchase the Schedule B land at the price paid

by the defendant No 2 to the defendant No 1 for the Schedule B

land.  So if  that  is  taken to  be the formal  demand or  Talab-i-

isshad then there is no talab-i-mowasibat or the first declaration

after hearing the news. Similarly if the statement of the plaintiff

is taken to be talab-i-mowasibat then there is no specific Talab-i-

isshad. 

But this situation can be regarded as one of

the rare scenarios where both the demands maybe combined

into one and separate  talab-i-mowasibat  may not be necessary

when for the first time a person gets information about the sale

from  his  co  sharer  and  immediately  on  such  information,

declares his intention to assert his right of pre-emption. 

Since  in  the  present  case,  the  plaintiff

received the news straight from the defendant No 2 in front of

the  villagers,  therefore  the  stage  was  already  set  for  him to

make the first declaration as well as the formal demand to buy

the suit land back from the defendant No 2. 

Moreover,  if  the  cross  examinations  of  the

PWs are seen, it appears that the defendant has not disputed or

raised  any  questions  with  regard  to  the  performance  of  the

formalities required in order to enforce the right of pre-emption. 

The defendant No 1 in his cross examination

has  questioned  the  PWs  from  the  perspective  of  his  own

pleadings. Suggestions were put with regard to the size of the

suit land, filing of a case by the defendants etc. But it would be

the burden of the defendant No 1 to prove his pleadings by way

of  giving evidence.  But  the defendant failed in his endeavour

and could  not  adduce  evidence  to  substantiate  his  case.  The

defendant though has claimed that 7B 2K 18L was left by Late

Mahi Banu which was partitioned among her 3 legal heirs. But

the defendant could not prove the same by adducing evidence.
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On the other hand, the plaintiff, more or less,

has been able to discharge his burden u/s 101 of the Evidence

Act. The plaintiff has proved by way of direct evidence how he

has  expressed  his  willingness  to  purchase  the  suit  land  by

offering to buy the suit land from the defendant No 2 by paying

the consideration which the defendant No 2 had paid.

It is an admitted fact that the defendant No 1

sold the Schedule B land to the defendant No 2 by executing a

Regd Sale Deed on 25-07-2016 at a sale consideration of Rs 1,

57, 300/-. 

Therefore,  this  Court  is  of  the  opinion  that

the plaintiff is entitled to purchase the suit land by virtue of his

preferential right from the defendant No 2. 

 From the above discussion, this Court arrives

at the following findings on the issues:

b the plaintiff is entitled to purchase the suit land

by virtue of his right of pre-emption under the

Mohammedan law from the defendant No 2 on

payment of Rs 1,57, 300/- before the Court;
c The plaintiff shall  have right,  title  and interest

over the suit land from the date of execution of

the registered sale deed.

11. Issue No (d)

 The  plaintiff  is  entitled  to  the  following

reliefs:

a Declaration that the plaintiff is entitled to purchase

the suit land by virtue of his right of pre-emption

under the Mohammedan law from the defendant No

2 on payment of  Rs 1,57,  300/-  before the Court

within 2 months from the date of the judgment. On
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receiving  the  consideration,  the  defendant  No  2

shall execute a registered sale deed in favour of the

plaintiff within 2 months from the date of notice of

deposit  of  consideration.  All  the  necessary

expenses for executing the registered sale deed are

to  be  borne  by  the  plaintiff;  Alternatively,  if  the

defendant No 2 fails to execute the registered sale

deed within the time period, the Court shall do the

same;
b Declaration that the plaintiff shall have right, title

and  interest  over  the  suit  land  from the  date  of

execution of the registered sale deed;
c Permanent  injunction  restraining  the  defendants

from interfering with the peaceful possession of the

plaintiff  over  the  suit  land  immediately  after

execution of the registered sale deed;
d Cost
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12. ORDER

The suit of the plaintiff is decreed on contest with

the following reliefs:

a Declaration that the plaintiff is entitled to purchase the suit

land  by  virtue  of  his  right  of  pre-emption  under  the

Mohammedan law from the defendant No 2 on payment of Rs

1,57, 300/- before the Court within 2 months from the date of

the judgment. On receiving the consideration, the defendant

No 2 shall  execute a registered sale deed in favour of the

plaintiff within 2 months from the date of notice of deposit of

consideration. All the necessary expenses for executing the

registered  sale  deed  are  to  be  borne  by  the  plaintiff;

Alternatively,  if  the  defendant  No  2  fails  to  execute  the

registered sale deed within the time period, the Court shall

do the same;
b Declaration  that  the  plaintiff  shall  have  right,  title  and

interest over the suit land from the date of execution of the

registered sale deed;
c Permanent  injunction  restraining  the  defendants  from

interfering with the peaceful possession of the plaintiff over

the suit  land immediately after execution of  the registered

sale deed;
d Cost

Prepare a decree accordingly.

Given under the hand and seal of this Court on this

the 26th day of April, 2019 at Bongaigaon.

Munsiff

Bongaigaon
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APPENDIX

A      Plaintiff’s  Witnesses: 

PW 1: Habibar Rahman

PW 2: Jabbar Ali @ Abdul Zabbar

PW 3:  Manaruddin Sheikh

PW 4:   Hussain Ali SK

PW 5: Parimal Baruah

 PW 6: Ahmed Ali Khan

B      Plaintiffs’  Exhibits:

Exhibit 1: Certified copy of Regd Sale Deed
No 986

Exhibit 2: Certified copy of Jamabandi

Exhibit 3: Certified copy of Trace Map

Exhibit 4: Land Revenue Payment Receipt

Exhibit 5: Authorisation Letter

Exhibit 6: Certified copy of Regd Sale Deed
No 1127/986

Exhibit 7: Authorisation Letter 

 Exhibit 8: Jamabandi

C      Defendant’s witness: 

None.

D      Defendant’s Exhibits: 

None. 

Sd/-

Munsiff

Bongaigaon
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