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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit No. 27 of 2014

Present: Surajit Das

Munsiff, Bongaigaon

Friday, the 30th day of November, 2018.

1. Subal Das

..........Plaintiff

Versus

1. Punam Orao @ Punu Orao
2. Narayan Sarkar

.............Defendants

1. Jhunu Orao
.............Pro Forma Defendant

This suit coming on for final hearing on 16.11.2018 in

presence of:–

Learned Advocate for the Plaintiff: JK Saha

Learned Advocate for the Defendants: S Sarkar

And having stood for consideration to this day, the Court delivered the
following judgment:-

J U D G M E N T
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1. The suit  of  the plaintiff,  Subal  Das is  that  Late Yatra Orao

entered  into  an  agreement  for  sale  with  the  plaintiff  in

connection with selling of a plot land measuring 15L of land

under Dag No 172 and Khatian No 59 of Kharija Dolaigaon for

a fixed consideration of Rs 10,500/-. Rs 3000/- was paid by

the plaintiff as an advance with a condition that on receipt of

the balance sale consideration, the said land (hereinafter the

suit land) would be registered in the name of the plaintiff. The

Dag No and Patta No of the suit land were later changed to

380 and 64 respectively. On 27-12-2001, the defendant No 1

requested the plaintiff to pay the balance consideration as

her  mother  was  ill  and  accordingly,  the  plaintiff  paid  Rs

7,500/- and the possession of the suit land was handed over

to  the  plaintiff.  Yatra  Orao  died  without  executing  the

registered sale deed on 2008. After her death, partition was

done and the suit land fell in the share of the defendant No 1.

The plaintiff then requested the defendant No 1 to execute

the sale deed but she paid no heed. As such, the plaintiff sent

a legal notice on 06-06-2012. But in her reply, the defendant

No 1 denied the existence of any agreement for sale and the

plaintiff was asked to vacate the suit land. Later it came to

the notice of the plaintiff that the defendant No 1 had sold

the suit land to the defendant No 2 vide Regd Sale Deed No

183/14. Thus finding no alternative, the plaintiff filed the suit

praying for directing the defendant No 1 to execute a Regd

Sale Deed, declaration that the Regd Sale Deed No 183/14 is

illegal and liable to be cancelled, permanent injunction etc.
2. The suit was dismissed against the pro forma defendant vide

order dated 03-11-2014.
3. The  defendants  appeared  and  filed  separate  WS.  The

defendant No 1 in her WS claimed that the suit was barred by

limitation as the agreement for sale was allegedly executed

on 26-09-2001 by Late Yatra Orao and no cause of action was

shown in the plaint till 06-06-2012. The defendant No 1 in her
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reply  to  the  legal  notice  sent  by  the  plaintiff  denied  the

agreement for sale dated 26-09-2001. The defendant No 1

sent  another  legal  notice  to  the  plaintiff  on  04-02-2013

requesting  the  plaintiff  to  vacate  possession  over  the  suit

land.  The  defendant  No  1  has  further  denied  putting  her

thumb  impression  on  the  said  agreement  for  sale.  The

defendant No 1 also stated that the non judicial stamp paper

used  for  the  said  agreement  was  never  purchased  in  the

name of the plaintiff. The defendant No 1 admitted selling the

suit  land  to  the  defendant  No  2  vide  Regd Sale  Deed No

183/14. The defendant No 1 has also denied that the plaintiff

was  in  possession  over  the  suit  land  since  27-12-2001.

According to the defendant No 1, the plaintiff was known to

the family of the defendant No 1 and as such was asked to

stay in the suit land as a care taker. The thatch house used

by the plaintiff actually belonged to Late Yatra Orao. Thus the

defendant No 1 has prayed for dismissal of the suit.
4. The  defendant  No  2  filed  WS  cum  Counter  Claim.  The

defendant No 2 stated that he had purchased the suit land

from  the  defendant  No  1  after  obtaining  necessary

permission  from the  concerned  authorities  who  gave  NOC

after visiting the suit land and performing all the necessary

formalities. Before registering, the defendant No 1 requested

the  plaintiff  to  vacate  possession  but  the plaintiff  refused.

The defendant No 2 further claimed that the defendant No 1

was the actual owner of a plot of land measuring 12.5L in

Dag  No  380  and  Patta  No  64  situated  in  village:  Kharija

Dolaigaon Part  I,  Bongaigaon Revenue Circle.  This 12.5L is

described  in  the  Schedule  M  and  is  the  suit  land  for  the

Counter Claim. The defendant No 1 obtained sale permission

from the Additional Deputy Commissioner, Bongaigaon on 18-

11-2013  and  NOC  from  the  Bongaigaon  Development

Authority on 28-01-2014. The defendant No 1 then sold the

suit land vide Regd Sale Deed No 183/14. The defendant No 1

requested the plaintiff to vacate the suit land but the plaintiff
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refused. The plaintiff was an unauthorised occupier of the suit

land and is liable to be evicted. Thus the defendant No 2 has

filed  this  Counter  Claim  praying  for  declaration  that  the

plaintiff is an illegal occupier over the suit land, defendant No

2 has right, title and interest over the suit land, eviction of

the plaintiff from the suit land, etc.
5. The plaintiff filed WS against the CC of the defendant No 2. In

his WS, the plaintiff denied the claims made by the defendant

No 2 and reiterated the claims made by him in his plaint.
6. On  the  basis  of  the  pleadings,  the  following  issues  were

framed:
(a) Whether  there  is  cause  of  action  for

filing the suit?
(b) Whether the suit is maintainable in law

as well as in facts?
(c) Whether  the  suit  is  properly  valued

and adequate court fee has been paid

thereon?
(d) Whether  the  suit  is  barred  by

limitation?
(e) Whether  Yatra  Orao  entered  into  an

agreement for sale with the plaintiff on

26-09-01  and  the  plaintiff  was

delivered possession on 27-12-01?
(f) Whether  the  plaintiff  is  entitled  to  a

decree for specific performance of the

contract against the defendant No 1?
(g) Whether there is any cause of action

for filing the counter claim?
(h) Whether  the  counter  claim  is

maintainable in law as well in facts?
(i) Whether the counter claim is properly

valued?
(j) Whether  the  Regd  Sale  Deed  No

183/14  is  void  and  liable  to  be

cancelled?
(k) Whether  the  defendant  No  2  has

acquired right,  title  and interest over

the suit land?

4 | P a g e



(l) Whether  the  plaintiff  is  an  illegal

occupier over the suit land?
(m) Whether the defendant No 2 is entitled

to the decree as prayed for?
(n) Whether the parties are entitled to any

other reliefs?
7. The  plaintiff  examined  4  PWs  whereas  the  defendants

examined 3 DWs.
8. This Court has heard the arguments of both sides and has

perused the record.

9. DISCUSSIONS, DECISIONS AND REASONS THEREFOR

10. Issue Nos (a), (b), (g), (h)

 Issue Nos (a) and (g) relate to whether there

is cause of action for filing the suit and the counter claim.

Cause of action in simple words can be said to be the breach

or violation of any alleged right for which the suit is brought.

In  the  instant  case,  the  plaintiff  has  claimed  for  specific

performance of a contract for sale allegedly entered by the

mother of the defendant No 1. The defendants on the other

hand have  denied  entering  into  any  agreement  and have

prayed for title over the suit land on the basis of a sale deed

purportedly executed by the defendant No 1 in favour of the

defendant No 2. These averments of facts give a subtle hint

that there is indeed a cause of action which necessitated the

filing of this suit.
Regarding non maintainability of the suit and

the counter claim, there are no specific averments in the WS

of either side.  Hence it  cannot e said that the suit  or  the

counter claim suffer from any irregularity. 

11. Issue Nos (e) and (f)
The foundation of the plaintiff’s case is the

Exhibit 1 which is the agreement for sale. The plaintiff in his

evidence as PW-1 deposed that Late Yatra Orao executed the
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Exhibit 1 for selling the suit land for a consideration of Rs

10,500/-.  At the time of the execution of the Exhibit  1,  an

amount of Rs 3000/- was paid to Late Yatra Orao. The PW-1

further  stated  that  defendant  No  1  was  a  witness  to  said

Exhibit 1. 
The defendants on the other hand denied the

existence  of  any  agreement  for  sale.  The  defendant  No 1

specifically  denied  putting  any  thumb  impression  on  the

Exhibit 1.
The plaintiff examined the agreement writer

Ananta Sarkar as PW-3. PW-3 stated that after examining the

land documents, he had drafted the Exhibit 1 and took their

signatures after reading and explaining them the contents.

PW-3  identified  the  agreement  for  sale  as  Exhibit  1,  the

thumb impressions of Late Yatra Orao as Exhibit 1(1) and 1(2)

and thumb impression of Punam Orao as Exhibit 1(3).
 In his cross examination, PW-3 deposed that

he had not written in the Exhibit 1 that the signatures of the

executor  and  the  witnesses  were  taken  after  reading  over

and explaining the contents. PW-3 also stated that he had not

written  the  words  “Punam  Orao”  in  Assamese  near  the

Exhibit 1(3). 
 It appears that thumb impression of Punam

Orao was not taken by PW-3. As such PW-3 is not is a position

to identify the same. 
Now  coming  to  the  thumb  impressions  of

Late Yatra Orao, it is seen that PW-3 has identified both of

them by identifying them as Exhibit 1(1) and 1(2). PW-3 has

also stated that he had taken both Exhibit 1(1) and 1(2). 
If both of them are examined, it is seen that

they were taken by someone who put  his  short  signature.

Now since  PW-3  has  vigorously  asserted  that  it  was  none

other than him who had taken the thumb impressions, it was

his  solemn  duty  to  identify  the  same.  But  PW-3  has  not

identified the short signatures as his own. 
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 In  fact  PW-3  even  failed  to  identify  the

signature marked as Exhibit 1(4) whereas he stated that he

had put his own signature as the writer of the Exhibit 1. 
In view of the above, it becomes difficult to

ascertain that Late Yatra Orao executed the Exhibit 1 as the

thumb impressions marked as Exhibit 1(1) and 1(2) have not

been proved. Similarly, the thumb impression of Punam Orao

marked as Exhibit 1(3) has not been proved.
Another aspect to be seen is the readiness

and  willingness  of  the  plaintiff  to  perform  his  part  of  the

agreement. 
 Section  16(c)  of  the  Specific  Relief  Act

provides that specific performance of a contract cannot be

enforced in favour of a person who fails to aver and prove

that he has performed or has always been ready and willing

to perform the essential terms of the contract which are to be

performed  by  him,  other  than  terms  the  performance  of

which has been prevented or waived by the defendant.
 The  Exhibit  1  says  that  after  obtaining

necessary permission from the Registrar and payment of the

remaining balance, the deed can be registered. 
This  significant  term  clearly  casts  a  duty

upon the plaintiff to  obtain  necessary permission from the

Registrar and to pay the balance amount to the executor who

would then execute and register the deed.
But the plaintiff has not been able to show

that he had done his part by obtaining sale permission from

the concerned authority. The plaintiff has not submitted any

sale permissions in this regard. 
Moreover with regard to the payment of the

balance amount of Rs 7,500/-, the plaintiff has not submitted

any receipt etc. 
 Since obtaining permission and payment of

the balance amount fell on the plaintiff’s part of performing

the agreement, it was up to him to prove that he had indeed

performed his part of the agreement. But in the present case,
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it can be said that the plaintiff has not performed his part of

the agreement. 
 Whether the plaintiff was ready and willing to

perform his part? — Certainly not. The plaintiff in his plaint

stated that Yatra Orao died in the year 2008 and after her

death, her landed property was partitioned and the suit land

fell in the share of the defendant No 1. And only after that,

the plaintiff approached the defendant No 1 for executing the

Regd Sale Deed. But interestingly, the plaintiff in his cross

examination as PW-1 deposed that the Yatra Orao had died in

the year 2003. So if Yatra Orao died in the year 2003, there is

no  explanation  as  to  the  attempts  made  by  the  plaintiff

showing his readiness and willingness. 
Moreover as per the terms of the Exhibit 1,

the defendant No 1 or Yatra Orao would perform their part

only after the plaintiff performed his part of the agreement.
Hence,  it  cannot  be  said  that  the  plaintiff

performed or has always been ready and willing to perform

the essential terms of the contract which were required to be

performed by him. This disqualifies the plaintiff from getting

any relief under this Act.
Issue No (e) is decided against the plaintiff.
In the light of the findings in Issue No (e), it

can be safely said that the plaintiff is not entitled to a decree

for specific performance.
12. Issue No (k), (J) and (l)

 The defendant No 2 has prayed for right, title

and interest over the suit land of the counter claim by virtue

of purchasing it from Punam Orao, the defendant No 1.

The defendant No 2 has stated that that he

had purchased the suit land from the defendant No 1 after

obtaining  necessary  permission  from  the  concerned

authorities  who gave NOC after  visiting  the  suit  land and

performing all the necessary formalities. The defendant No 2
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stated  that  he  had  purchased  the  suit  land  from  the

defendant No 1 vide Regd Sale Deed No 183/14. 

 The defendant No 2 has exhibited the Regd

Sale Deed No 183/14 as Exhibit A and the certified copy of

jamabandi as Exhibit C.

 There is  no dispute that defendant No 1 is

the owner of the plot of land measuring 12.5L in Dag No 380

and Patta No 64.

Exhibit C shows the name of the defendant

No 2 as one of the pattadar of Patta No 64. The note No 21

shows that vide order dated 19-09-2014 of the Circle Officer

in Mutation Case No 594/14,  the name of  Narayan Sarkar

was mutated along with Punu Orao over 12.5L in Dag No 380

by virtue of sale. 

The defendant  No 2 has also exhibited the

Regd Sale  Deed No 183/14  which  further  proves  the  said

transfer.  

 The said exhibits prove that the suit land was

purchased  by  the  defendant  No  2  from  its  owner,  the

defendant No 1. 

 Furthermore,  the  defendant  No  2  has  also

exhibited the sale permission as well  as  the No Objection

Certificate with regard to the sale of the suit land. All these

solidifies that sale of the suit land was done after necessary

permission and formalities. 

The plaintiff side submitted that the NOC was

issued  without  any  physical  verification  for  which  no

approved drawing was issued. The plaintiff side also during

cross examination of DW-1 suggested that sale permission

and  NOC  was  procured  illegally  from  the  concerned

authorities. 
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If  the contentions of  the plaintiff are  to be

believed then it should have been the duty of the plaintiff to

challenge  the  said  permissions  before  the  appropriate

authority. 

In the present suit, the defendant No 1 being

the recorded pattadar sold the suit land vide Regd Sale Deed

No 183/14 to the defendant No 2. 

 The plaintiff is admittedly in possession over

the suit land. Since it has already been found that plaintiff

has not been able to prove any agreement for sale by which

he came in possession over the suit land, hence the status of

his  possession  is  nothing  more  than  that  of  a  permissive

possessor.  The said finding resonates with the plea of  the

defendants that the plaintiff was none but a caretaker of the

suit  land.  Moreover  the  plaintiff  has  not  challenged  the

mutation of the defendant No 2 which he could have before

the concerned authority. 

 Hence it can be said that the defendant No 2

has acquired right,  title and interest over the suit land by

virtue of the Regd Sale Deed No 183/14. 

Also  the  plaintiff  appears  to  be  an  illegal

occupier over the suit land and is liable to be evicted.

Issue  Nos  (j),  (k)  and  (l)  are  decided

accordingly in favour of the counter claimant. 

13. Issue No (d)

  The  defendants  have  stated  that  the  suit

was  barred  by  limitation  as  the  agreement  for  sale  was

allegedly executed on 26-09-2001 by Late Yatra Orao and no

cause of action was shown in the plaint till 06-06-2012.
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 This Court feels that the suit should not be

barred by limitation as the plaintiff in his plaint has explained

that in spite of his repeated requests,  the defendant No 1

practically  paid  no  heed  and  even  partitioned  the  landed

properties after the death of Yatra Orao. In view of that the

plaintiff  was  finally  forced  to  issue  legal  notice  on  06-06-

2012.

Accordingly this issue is decided in favour of

the plaintiff.

14. Issue Nos (c) and (i)

 The  defendants  have  also  alleged  that  the

suit  is  not  properly  stamped  and  is  undervalued  as  the

plaintiff had not given any sale price of the agreement for

sale.  The plaintiff has filed this

suit for specific performance. S 7(iv)(x) of the Court Fees Act

provides that the amount of fees payable under the said Act

in a suit for specific performance of a contract for sale would

be the amount of the consideration. In the present suit the

consideration is Rs 10,500/-. But the suit has been valued at

Rs 62,500/- which was the value of the suit land at the time

of filing the suit.

Hence it  can  be said  that  the suit  has  not

been properly valued.

 With regard to whether the counter claim is

properly valued or not, it appears that there are no specific

averments by the plaintiff in his WS in that direction. Also the

counter claimant has valued the suit at Rs 1,87,000/- which

he has a liberty to do in the light of S 7(iv)(c) of the Court

Fees Act. 

 Therefore it appears that the counter claim is

properly valued.
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Both the issues are decided accordingly.

15. Issue Nos (m) and (n)

 The defendant No 2 is entitled to the

following reliefs:

(a) Declaration  that  the  plaintiff  is  an

illegal occupier over the suit land;
(b) Declaration  that  defendant  No  2  has

right,  title  and  interest  over  the  suit

land by virtue of Regd Sale Deed No

183/14;
(c) Eviction  of  the plaintiff,  his  men and

agents from the suit land and delivery

of khas possession over the suit land;
(d) Cost
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16.  ORDER

The  suit  of  the  plaintiff  is  dismissed  on

contest  without  costs.  The  counter  claim  is  decreed  on

contest with the following reliefs:

(a) The plaintiff is an illegal occupier over

the suit land;
(b) Defendant  No  2  has  right,  title  and

interest over the suit land by virtue of

Regd Sale Deed No 183/14;
(c) Defendant No 2 is entitled for recovery

of  khas  possession  by  evicting  the

plaintiff,  his  men  and  agents  or  any

person  claiming  through  the  plainitff

and  by  removing  the  structures

standing over the suit land;
(d) Cost

 Prepare a decree accordingly.

The petition no.113/16 was  not  pressed by

either  parties  during  argument  and  hence  was  not

considered.

Given under the hand and seal of this Court

on this the 30th day of November, 2018 at Bongaigaon.

Sd/-

Munsiff 

Bongaigaon
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 APPENDIX

A)     Plaintiff’s  Witnesses: 

PW 1: Subal Das

PW 2: Jamuna Tapu

PW 3:  Ananta Sarkar

PW 4: Chandan Ghosh

 

B)     Plaintiff’s Exhibits:

Exhibit 1: Agreement for sale

Exhibit 2: Office copy of legal notice

Exhibit  3:  Reply  dated  27-06-12  to  legal

notice

Exhibit 4: Legal Notice

Exhibit 5: Certified copy of Regd Sale Deed

No 183/14

Exhibit 6: Certified copy of jamabandi

Exhibit 7: Certified copy of Jamabandi  

Defendants’ witness: 

DW-1: Narayan Sarkar

DW-2: Punu Orao
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DW-3: Ambunath Ray

Defendant’s Exhibits: 

Exhibit 1: Regd Sale Deed No 183/14

Exhibit 2: Land Holding Certificate

Exhibit 3: Jamabandi

Exhibit 4: Land Sale Permission

Exhibit 5: NOC

Sd/-

Munsiff 

Bongaigaon
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