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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit No. 36 of 2006

Present: Surajit Das

Munsiff, Bongaigaon

Monday, the 29th day of April, 2019.

1. Brighunath Prasad
2. Lal Babu
3. Kailaspati Devi

..........Plaintiffs

Versus

1. Jagannath Prasad Gupta
2. Bhola Prasad Gupta
3. Mohan Prasad Gupta
4. Radha Krishna Gupta
5. Sonia Devi
6. Sarada Gupta
7. Nirmala Devi
8. Sakuntala Devi
9. Prithvi Raj Dugar
10. Jhanwarlal Dugar
11. Hari Narayan Maheswari

.............Defendants
1. Ambika Prasad Gupta
2. Lakshman Prasad
3. Sova Das

.............Proforma Defendants

This suit coming on for final hearing on 03.04.2019 in

presence of:–

Learned Advocate for the Plaintiffs: S K Sarkar

And having stood for consideration to this day, the Court delivered the
following judgment:-
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J U D G M E N T

1. The suit of the plaintiffs in brief is that Late Ram Prasad Kalwar

died in the year 1972 leaving behind 3 sons viz. Late Chandrika

Prasad Gupta, Late Kamakhya Prasad Gupta and Ambika Prasad

Gupta and 3 daughters viz. Late Vindyachali Devi, Late Tulsi Devi

and Tribeni  Devi.  The plaintiffs are the sons and wife  of  Late

Chandrika Prasad Gupta. The defendant Nos 1 to 5 are the sons

and wife of Late Kamakhya Prasad Gupta and defendant Nos 9 to

11 are the daughters of late Kamakhya Prasad Gupta. The pro

forma defendant No 1 is the son of Late Ram Prasad Kalwar, pro

forma defendant No 2 is the legal heir of Late Vindyachali Devi

and pro forma defendant No 3 is the legal heir of Tribeni Devi.

Late Ram Prasad Kalwar was the absolute owner of a plot of land

measuring 3K 3L covered by Dag No 606 and Khatian No 600

situated at Main Road, Bongaigaon and is the Schedule A land of

the plaint. After the death of Ram Prasad Kalwar, his successors

inherited the Schedule A land and got their respective shares.

The Schedule A land was never partitioned and all the legal heirs

of Late Ram Prasad Kalwar were joint owners of the same. As per

law, the Schedule A land shall be divided into 3 shares and the

plaintiffs were entitled to one share which will  be 12.6L.  This

12.6L is the Schedule B land of the plaint. The defendant Nos 1

to 8 sold 1K 13L to the defendant Nos 9 and 10 vide Regd Sale

Deed No 409/94 from the Schedule A land. This 1K 13L is the

Schedule C land. The defendant Nos 1 to 8 again sold another 1K

5L to the defendant No 8 vide Regd Sale Deed No 410/94. This

1K 5L is the Schedule D land. According to the plaintiffs, the sale

deeds are  illegal  and defendant  Nos 9 to 11 are trespassers.

Thus the plaintiffs have prayed for declaration of right, title and

interest over the Schedule A land, declaration that the plaintiffs

are  entitled  to  their  legitimate  share  over  Schedule  B  land,
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declaration that the Regd Sale Deed Nos 409 and 410 are illegal

and liable to be cancelled, declaration that the defendant Nos 9

to 11 are trespassers and are liable to be evicted, plaintiffs are

entitled to khas possession over the Schedule B land, partition

etc
2. The  defendant  No  11  filed  WS  denying  the  claims  of  the

plaintiffs.  The defendant has stated that the suit is barred by

limitation as the sale deed was executed on 1994 whereas the

present suit for cancellation of the sale deed is filed at a belated

stage. The defendant has also claimed that before purchase, the

defendant lived in the said land as the tenant of Late Kamakhya

Prasad Gupta  and also  his  successors  and at  that  period  the

plaintiffs never claimed ownership over the said land. As such,

the plaintiffs were not entitled to claim title over the Schedule D

land. The defendant has further claimed that proper court fees

have not been paid and this Court has no pecuniary jurisdiction

to try the suit as the market value of the suit land would not be

less than 20 lakhs and the joint  value of  the two sale  deeds

would come close to 2.21 lakhs but suit has been valued only at

Rs  1.5  lakhs.  The  defendant  has  stated  that  as  besides  the

Schedule A land, there was another plot of land measuring 1B

19L covered by Dag No 639 and Khatian No 145. But the suit has

not been filed covering both the two plots of lands and as such

the suit ought to be dismissed. The defendant has also stated

that as mentioned by the plaintiffs, the defendant Nos 9, 10 and

11 were not the daughters of Late Kamakhya Prasad Gupta. The

defendant  has  further  stated  that  the  plaintiffs  have  not

mentioned whether other properties, if any, of Late Ram Prasad

Kalowar have been partitioned or not and the plaintiffs have also

remained silent as to the shares of the 3 daughters of Late Ram

Prasad Kalowar. The defendant has added that the plaintiffs have

not  explained  how  the  pro  forma  defendant  No  1  has

disproportionate share in the Schedule A land. according to the

defendant, the 1/3rd share of the plaintiffs can be enforced over

the  remaining  part  of  the  Schedule  A  land  and not  from the
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Schedule  D  land  which  is  the  legally  purchased  land  of  the

defendant. Thus the defendant has prayed for dismissal of the

suit.
3. The  defendant  Nos  9  and  10  filed  WS reiterating  the  claims

made by the defendant No 11. The defendants also stated that

the suit is not maintainable and is liable to be dismissed.
4. The suit proceeded ex parte against the defendant Nos 1 to 7

and the pro forma defendants. The suit was also abated against

the defendant No 11.
5. On the basis of the pleadings, the following issues were framed:

a Whether there is cause of action for the suit?
b Whether the suit is barred by limitation?
c Whether this Court has pecuniary jurisdiction

to file the suit?
d Whether  the  plaintiffs  have  right,  title  and

interest over the Schedule A land?
e Whether  the  Schedule  A  land  is  a  joint

property and liable to be partitioned among

its share holders?
f Whether  the  sale  deeds  Nos  409  and  410

dated 19-05-94 are void and inoperative and

liable to be cancelled?
g Whether  the  defendant  Nos  9  to  11  are

illegal occupants over the suit land and are

liable to be evicted?
h Whether the plaintiffs are entitled to get the

decree?
i Is there any other relief to which the parties

are entitled?
6. The plaintiffs examined 1 PW whereas the defendants did not

examine any.
7. This  Court  has heard the arguments of  the plaintiffs and has

perused the record.

8. Issue No (a)

 Cause of action in simple words can be said

to be the breach or violation of any alleged right for which the

suit is brought. In the instant case, the plaintiffs have claimed

that they are entitled to right, title and interest over the suit land
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as  they  are  the  legal  heirs  of  Late  Ram Prasad  Kalwar.   The

defendant Nos. 9 to 11 on the other hand have stated that the

plaintiffs do not have any right, title and interest over the suit

land as the same was sold to them by the defendant Nos. 1 to 8.

These averments of facts give a subtle hint that there is indeed a

cause of action which necessitated the filing of this suit.

9. Issue No (b)

The defendants have claimed that the suit is

barred by limitation as the Regd Sale Deed Nos 409 and 410

were executed in the year 1994 whereas the plaintiffs have filed

this suit for cancellation of the same in the year 2006. 

The plaintiffs have filed the suit praying for

declaration that the Regd Sale Deed Nos 409 and 410 are void,

illegal etc and are liable to be cancelled. A suit seeking such a

declaration shall be covered by Article 58 of the Limitation Act

which mandates that the suit be brought within 3 years from the

date when the right to sue first accrues. 

In the present case, the right to sue would

accrue as soon as the plaintiffs have knowledge regarding the

execution of the sale deeds. If the plaint is examined, it is seen

that plaint is totally silent as to when the plaintiffs came to know

about the execution of the sale deeds. Para 15 of the plaint says

that the cause of action first arose on 19-05-94 which is the date

of  the execution  of  the  sale  deeds.  This  means  that  the suit

ought to have been filed within 3 years from that date. But in the

instant situation, the suit was filed on 04-04-2006 i.e. around 12

years later. 

In view of the above, it can be said that the suit is

barred by law of limitation. 

10. Issue No (c)
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The defendants have also  alleged that  this  Court

does not have pecuniary jurisdiction to try the suit as the actual

valuation of the suit land as well as the prayer for cancellation of

the Regd Sale Deeds so executed by the defendants exceeded

the  pecuniary  jurisdiction  of  the  Court.  The  defendants  have

stated that the market value of the suit land would not be less

than 20 lakhs and the joint value of the two sale deeds would

come close to 2.21 lakhs but suit has been valued only at Rs 1.5

lakhs.

The  plaintiffs  have  filed  the  suit  seeking

declaration of right, title and interest over the Schedule A land,

declaration  that  the  plaintiffs  are  entitled  to  their  legitimate

share over Schedule B land, declaration that the Regd Sale Deed

Nos  409  and  410  are  illegal  and  liable  to  be  cancelled,

declaration that the defendant Nos 9 to 11 are trespassers and

are liable to be evicted etc.

In  a  declaratory  suit,  the  plaintiff  has

discretion to fix the value of the suit and pay court fees as per

Section 7 (iv) of the Court Fees Act read with Section 8 of the

Suit Valuation Act. 

The plaintiffs have valued the suit at Rs 1.5 lakhs

and  have  paid  court  fees  accordingly.  The  defendants  have

claimed that the market value of the suit lands would be around

20 lakhs  but  the defendants have failed to substantiate  their

claims. With regard to the valuation of the suit at Rs 1.5 lakhs,

the same is the discretion of the plaintiffs and there appears no

reason to hold the valuation as improper.

Issue  No  (c)  is  decided  in  favour  of  the

plaintiffs.

11. Issue No (d)
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This  issue  is  with  regard  to  whether  the

plaintiffs have right, title and interest over the Schedule A land.

It is the story of the plaintiffs that Late Ram Prasad Kalwar was

the owner of the Schedule A land. After the death of Ram Prasad

Kalwar,  his successors  inherited the Schedule A land and got

their  respective  shares.  The  Schedule  A  land  was  never

partitioned and all  the legal  heirs  of  Late Ram Prasad Kalwar

were joint owners of the same. As per law, the Schedule A land

shall be divided into 3 shares and the plaintiffs were entitled to

one share which will be 12.6L. This 12.6L is the Schedule B land

of the plaint.

Since Schedule A land is yet to be partitioned

and all the legal heirs of Late Ram Prasad Kalwar jointly inherited

the  same,  there  is  no  question  of  the  plaintiffs  alone  having

right, title and interest over the Schedule A land. All the legal

heirs  of  Late  Ram  Prasad  Kalwar  have  joint  right,  title  and

interest over the Schedule A land and not the plaintiffs alone.

As such it cannot be said that the plaintiffs

have right, title and interest over the Schedule A land.

12. Issue No (e)

This issue pertains to whether the Schedule

A land is a joint property and liable to be partitioned among the

sharers. 

It  is  an  admitted  position  that  Late  Ram

Prasad  Kalwar  had  another  plot  of  land  measuring  1B  19L

covered by Dag No 639 and Khatian No 145 at Bongaigaon. 

This means that Late Ram Prasad Kalwar had

other properties over and above the Schedule A land. If partition

has to be effected then all the undivided properties of a person

has to be brought under the radar and then only partition can be
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done among all the legal heirs of that person. Partition cannot be

done  over  a  specific  property  after  excluding  the  rest  of  the

property.

Since in the instant case, the plaintiffs have

sought partition over only Schedule A land and have excluded

the other properties of Late Ram Prasad Kalwar, hence this Court

is of the opinion that only Schedule A land is not liable to be

partitioned. 

Issue No (e) is decided against the plaintiffs.

13. Issue Nos (f), (g), (h) and (i)

 In view of the findings in Issue Nos (b), (d)

and (e), there is no scope for any deliberation in these issues.

14. ORDER

  The  suit  of  the  plaintiffs  is  dismissed  on

contest without costs. 

 Prepare a decree accordingly.

 Given under the hand and seal of this Court

on this the 29th day of April, 2019 at Bongaigaon.

Sd/-

Munsiff

Bongaigaon
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APPENDIX

A      Plaintiffs’ Witnesses: 

PW 1: Brighunath Prasad

B      Plaintiff’s Exhibits:

Exhibit 1: Certified copy of sale deed No. 409

Exhibit  2:   Certified  copy of  sale  deed No.

410

 Exhibit 3: Draft Jamabandi

Exhibit  4:  Death  Certificate  of  Chandrika

Prasad  (photocopy) 

 

C      Defendant’s witnesses: 

None.

D      Defendant’s Exhibits: 

None.

Sd/-

Munsiff

Bongaigaon
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