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HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit No. 36 of 2014

Present: Surajit Das

Munsiff, Bongaigaon

Thursday, the 20th day of December, 2018.

1. Bijoy Chakrabarty

..........Plaintiff

Versus

1. Mani Madhab Das
2. Phani Das

.............Defendants

This suit coming on for final hearing on 05.12.2018 in

presence of:–

Learned Advocate for the Plaintiff: J Saha

Learned Advocate for the Defendants:R Debnath

And having stood for consideration to this day, the Court delivered the
following judgment:-

J U D G M E N T

1. The  case  of  the  plaintiff,  Bijoy  Chakrabarty  is  that  the

defendants Mani Madhab Das and Phani Das have been tenants

under the plaintiff in respect of one ekchali-halfwall shop room

for a monthly rent of Rs. 300/- for the last 12 years. It was orally

decided by the plaintiff and defendants that the monthly rent

shall be paid within 7 days of its becoming due on each month

as per English calendar and the tenancy was fixed for only 5
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years i.e. from 2002 to 2006. The defendants failed to pay the

monthly  rent  within  7  days  of  its  becoming  due  and  the

defendant No. 1 used to pay the rent yearly at a time during the

month of October before durga puja for the tenanted shop. Even

after expiry of the tenancy, the defendant No. 1 continued to

pay the rent as usual. During the first part of January, 2014, the

plaintiff  decided  to  construct  pakka  fullwall  Assam type  shop

rooms in place of the existing ekchali tenanted shop rooms. On

12-01-2014,  the  plaintiff  approached  the  defendants  and  two

other tenants to  vacate the tenanted shop rooms for  starting

construction.  Accordingly,  all  the  tenants  including  the

defendants vacated the shop rooms on 31-03-2014. Later on the

plaintiff had to leave Bongaigaon for treatment of his wife and

the  defendants  on  15.04.2014  occupied  the  shop  rooms  and

after making necessary repair, started doing business. In spite of

repeated demands of the plaintiff, the defendants did not vacate

the tenanted premises.  The defendants failed to pay the rent

from the month of October, 2013 to March, 2014. The plaintiff

also required the tenanted shop rooms for his unemployed son

Bipul Chakrabarty. The plaintiff has stated that the defendants

are liable to be evicted from the tenanted rooms on the ground

of  defaulter  payment  of  rent,  bonafide  requirement  and  also

being an encroacher. The plaintiff thus has filed this suit praying

for  eviction  of  the  defendants,  recovery  of  arrears  rents,

compensation etc. 
2. The defendants filed WS stating that the rent of the shop rooms

was  originally  fixed  at  Rs.  150/-  in  the  year  1987  but  the

gradually enhances to Rs.300/- per month till the date of filing

WS.  The  defendants  also  stated  that  on  the  request  of  the

plaintiff,  the  monthly  rent  was  collectively  deposited  in  the

month of October every year on yearly basis.  The defendants

have  also  stated  that  when  the  defendants  approached  the

plaintiff on 2nd September, 2014 for depositing the rent for the

year  2013 to  2014,  the plaintiff  instead  of  receiving the rent

stated that he would collect the same after 23rd October, 2014.
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When the defendants again approached the plaintiff, he stated

that he would collect the rent after 6th November, 2014. When

the defendants approached the plaintiff on 7th November, 2014,

the  plaintiff  asked  the  defendants  to  deposit  the  rent  at  an

enhanced  rate  of  Rs.  1000/-  per  month.  The  defendants

proposed to pay an extra Rs. 350/- per month which the plaintiff

refused. The defendants even send the rent amount through a

money order dated 13th November, 2014 but the plaintiff refused

to accept the same. The defendants then deposited the rent in

the  Munsiff  Court,  Bongaigaon  by  filing  Misc.  (NJ)  Case  No.

341/2014. The defendants have also stated that the plaintiff has

other properties from where he and his son received abundant

profit. Thus the defendants have prayed for dismissing the suit.
3. On the basis of the pleadings, the following issues were framed:

a) Whether there is cause of action for the suit?
b) Whether the suit is maintainable?
c) Whether the defendant  is  a  defaulter  in  payment of

rent?
d) Whether  the  defendants  vacated  the  tenanted

premises  on  31.03.2014  and  again  occupied  it  on

15.04.2014 illegally?
e) Whether the plaintiff has any bonafide requirement of

the suit premises?
f) Whether  the  plaintiff  is  entitled  to  the  decree  as

prayed for?
g) To  what  other  relief/reliefs,  if  any,  the  parties  are

entitled?
4. The plaintiff has examined 2 PWs whereas the defendants have

examined 2 DWs.
5. This  Court  has  heard  the  arguments  of  both  sides  and  has

perused the record. 

6. DISCUSSIONS, DECISIONS AND REASONS THEREFOR

7. Issue Nos (a) and (b)
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Cause of action in simple words can be said

to be the breach or violation of any alleged right for which the

suit  is brought.  In  the instant case,  the plaintiff has claimed

that the defendants are liable to be evicted on the ground of

default in payment of rent. The defendants on the other hand

have stated that they have deposited the rent after the plaintiff

refused to accept the same. These averments of facts give a

subtle  hint  that  there  is  indeed  a  cause  of  action  which

necessitated the filing of this suit.
With regard to non-maintainability, there are

no specific averments in the WS to show that the suit is not

maintainable. Therefore in absence of that, it cannot be said

that the suit is not maintainable.

8. Issue No. (c)

The plaintiff has claimed that  the Schedule

property was rented to the defendants at a monthly rent of Rs

300/-. But later on the rent was paid on yearly basis during the

month of  October just  before Durga Puja.  Due to renovation

work, the plaintiff requested the defendants on 12-01-2014 to

vacate the Schedule property and the defendants accordingly

vacated the property on 31-03-2014. But on 15-04-2014, the

defendants  illegally  occupied  the  Schedule  property  and

continued to do business from there. The plaintiff has further

claimed that the defendants had failed to pay the rent from the

month of October, 2013 to March, 2014.

Now the defendants in the WS have admitted

the  tenancy  as  well  as  the  rent.  The  defendants  have  also

admitted  that  earlier  the  tenancy  was  monthly  but

subsequently  it  became yearly  and  the rent  was  paid  every

year  in  the  month  of  October.  The  defendants  have  denied

vacating  the  tenancy  at  any  point  of  time  and  also  have

claimed that  it  is  the plaintiff  who had demanded excessive
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rent of Rs 1000/- per month. The defendants have also stated

that plaintiff was delaying the receipt of rent for the term of

2013-14  and  when  the  defendants  finally  approached  the

plaintiff  after  7th Nov,  2014,  the  plaintiff  had  demanded

excessive rent of Rs 1000/-. The defendants sent the rent for

the said period via money order but that was refused by the

plaintiff. The defendants eventually deposited the rent in Court

by filing Misc NJ Case No 341/14. 

Section  5  of  The  Assam Urban  Areas  Rent

Control Act, 1962 provides bar against passing and execution of

decree and orders for ejection of tenants.  S 5(1)(e)  provides

that a tenant maybe evicted if he has not paid the rent lawfully

due from him in respect of the house within a fortnight of its

falling due.

This means that a tenant has to pay the rent

within a fortnight of its falling due. So it needs to be found out

when the rent is said to have fallen due. 

The  plaintiff  in  the  plaint  itself  has  stated

that the tenancy was monthly. The defendants in their WS have

also admitted that it was a monthly tenancy with rent fixed at

Rs 300 every month. Thus from the pleadings itself it is clear

that the tenancy in dispute was a monthly tenancy.

Therefore in case of a monthly tenancy, the

rent falls due at the end of every month and in case of yearly

tenancy, at the end of the year. 

The next aspect which is to be seen is the

mode of payment. In Ram Karanji More v Keshar Dev Jalan 1996

(2) GLT 526 it was held that “ even in case of monthly payment,

landlord may agree to accept the rent at the convenience of

the tenant  but  this  indulgence  cannot  change the  nature  of

monthly  tenancy  even  to  accommodate  the  tenant  in  some

given circumstances. The landlord may accept rent beyond the
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stipulated period of tenancy in certain occasion but this cannot

be a deviation from the payment of rent at the stipulated date.

In that case for ascertaining the mode of payment and default

therefore, Court requires to determine it according to conduct

of  the  parties  on  the  basis  of  the  evidence  and  the

circumstances appearing in evidence.” 

In  the  present  case,  both  the  parties  have

admitted that the rent was paid on a yearly basis in the month

of  October  every  year.  Therefore  there  should  not  be  any

dispute as to the mode of payment. Even if the tenancy was a

monthly tenancy with the rent fixed at Rs 300 per month, the

mode of payment was yearly.

The  admission  of  the  defendants  itself

negates their submission that there was no specific mode of

payment. But on the same line, it cannot be argued that since

the  tenancy was  monthly,  the  defendants  have  defaulted  in

payment of rent in some specific months of the year which is

from October, 2013 to March, 2014 save and until the expiry of

the month of October, 2014 which is when the rent fell due. 

So there should be no doubt as to the mode

of payment in the present suit which is yearly. 

The next question is the date when the rent

fell due. From the pleadings and evidence of both sides, it is

certain  that  there was no fixed date  when the rent  fell  due

every year. The law is clear that without determination of the

actual  due  date,  it  is  difficult  to  hold  a  tenant  defaulter  as

because  due  date  is  the  genesis  from  which  the  period  of

fortnight within which the rent is payable can be calculated. 

The plaint or the WS do not throw any light

upon the above matter. There was also no agreement to that

end. Hence it would be judicious to find out what the evidence

of the plaintiff has to say.
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In the cross examination, the plaintiff as PW-

1 has admitted that in the year 2011, he had accepted rent on

25th October, in 2013 the rent was accepted on 5th September,

in 1991 rent was accepted on November and in the year 1998,

the rent was accepted on December. 

This shows that there was no fixed due date. 

The plaintiff has claimed that the defendants

vacated the suit premises on 31-03-2014 which the defendants

have  denied.  Both  sides  in  their  evidence  reiterated  their

claims made in the pleadings. In the cross examination of PW-1,

it  is  seen  that  PW-1  denied  the  suggestion  that  asking  the

defendants  to  vacate  the  Schedule  premises  on  31-03-2014

was a lie. Similarly, the defendant No 1 in his cross examination

has denied the suggestion that he had vacated the Schedule

property on 31-03-2014 as per the request of the plaintiff on

12-01-2014. 

From the evidence of both the sides it is not

clear  whether  the  defendants  really  vacated  the  Schedule

premises  on 31-03-2014 thereby bringing the  tenancy to  an

end. 

Hence it can be presumed that the tenancy

continued  after  31-03-2014.  Now  what  needs  to  be  seen  is

whether  the defendants have defaulted the payment of  rent

when the rent for the period 2013-2014 fell due which is in the

month of October, 2014. 

As has already been discussed, there was no

fixed case in this particular tenancy between the plaintiff and

the defendants. The plaintiff has by his own words indicated the

acceptance of rent in the months of September to December. 

Both the DWs have deposed that they have

gone to pay the rent on 02-09-2014. The DW-1 has stated that

he had not deposited any documents with regard to the money
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order by which the rent for the year 2013-14 was tendered but

the  PW-1  in  his  cross  examination  has  admitted  that  the

defendants have sent rent via money order on 13-11-2014. 

Thus even if there was no specific due date,

it cannot be said that the defendants did not offer rent before

filing the NJ case. 

Now coming back to the issue of due date,

the Hon’ble Gauhati High Court in Shri Jugal Kishore Joshi v Sri

Babulal  Kucheria  and  others  (CRP  No  25/09)  in  light  of  the

judgment  in  Tushar  Kanti  Dev  v  Sulata  Chouhdury  and  Ors

(2002 STPL 1399 Gauhati)  held that since there was no due

date, the question of committing default cannot arise. 

In  Rikham Chand  Babulal  &  Ors  v  Kunjalal

Sureka & Sons [2018 (2) GLT 980] “ In a case where there was

an arrangement for  making payment  or  taking of  rent  for  a

couple of months or for  a year at a time, a pragmatic view,

without causing any prejudice to the tenant, for which benefit

the Act was enacted, with regard to the due date of rent has to

be taken based on the surrounding circumstances and conduct

of  the  parties  as  it  cannot  be  countenanced  that  in  such  a

scenario a landlord cannot seek ejectment of a tenant on the

ground  of  default  although  the  tenant  had  simply  stopped

making payment of rent for years together. 

Even in a case where due of rent is not firmly

established,  it  cannot  be  understood  that  the  tenant  would

have no obligation to pay rent. In such a situation, tenant would

be obliged to deposit rent in court within a fortnight of refusal

of the landlord to accept rent comes to his notice.”

Therefore in a scenario where due date is not

clear, the rent has to be paid within a fortnight of the refusal of

tender  or  request  to  pay  rent.  In  the  present  case,  the

defendants have deposited the rent along with process fee by
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filing the NJ Case No 341/14 within a fortnight of refusal of the

money order. The issuance of the money order was admitted by

the plaintiff in his cross examination. 

If  the law laid down in Ram Karanji  More v

Keshar Dev Jalan (supra) reflected in Abdul Matin Choudhury

and Another vs Nityananda Dutta Banik [1997 (2) GLT 590] and

Rikham Chand Babulal & Ors v Kunjalal Sureka & Sons (supra)

is gone through, it  is found that the Hon’ble High Court  has

been very much clear in cases where there is a doubt as to due

date.  In  those  hazy  scenarios,  the  guiding  beacon  is  the

conduct of both the parties which can be ascertained from the

evidence. 

In the case at hand, as discussed above, the

plaintiff  as  PW-1  has  already  during  his  cross  examination,

hinted that  the rent  was accepted not  only in  the month of

October  but  also  in  September,  November  and  December.

Therefore in the present situation, it cannot be said that the

defendants have defaulted in payment of the rent for the term

2013-2014. The mode of payment though was yearly, the due

date was not fixed and the conduct of the parties shows that

there  was  some  amount  of  laxity  in  accepting  the  rent.

Moreover the plaintiff also could not prove that he had made a

request for payment of  rent at  any given point of time. The

plaintiff’s  plea  that  the  defendants  vacated  the  Schedule

property was not proved.

Hence, this Court is of the opinion that the

defendants  have  not  defaulted  in  payment  of  rent.  Also

defendants  did  not  vacate  the  tenanted  premises  on

31.03.2014 and also did not occupy it on 15.04.2014 illegally. 

9. Issue No (e)
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With  regard  to  the  issue  of  bonafide

requirement, the defendants by filing a petition informed the

Court that the only son of the plaintiff had died and hence there

was no bonafide requirement.  The plaintiff has admitted the

fact of his son’s death. The learned counsel for the plaintiff has

further  submitted  that  he  would  not  seek  any  relief  on  the

ground of bonafide requirement. 

Accordingly, this issue is decided against the

plaintiff.

10. Issue Nos (f) and (g)

In view of the findings in other issues, there

is no scope for any deliberation in these issues. 

11. ORDER

The  suit  of  the  plaintiff  is  dismissed  on  contest

without costs. 

Prepare a decree accordingly.

Given under the hand and seal of this Court on this

the 20th day of December, 2018 at Bongaigaon

Sd/-

Munsiff,

Bongaigaon
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APPENDIX

A)     Plaintiff’s Witnesses: 

PW 1: Bijoy Chakraborty

PW 2: Samaresh Singha Roy

B)     Plaintiff’s Exhibits:

Exhibit 1: Kutcha Patta 

Exhibit 2:  Revenue payment receipt

 Exhibit 3: Site Plan 

 Exhibit 4: Medical certificate

C)     Defendant’s witnesses: 

DW-1: Mani Madhab Das

DW-2: Sahadeb Mazumdar

D)     Defendant’s Exhibits: 

Exhibit A to Exhibit AS are Money receipt 

Sd/-

Munsiff,

Bongaigaon
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