
Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

DISTRICT: BONGAIGAON

IN THE COURT OF MUNSIFF AT BONGAIGAON

Title Suit No. 06 of 1995

Present: Surajit Das

Munsiff, Bongaigaon

Tuesday, the 30th day of October, 2018.

1. Himangshu Sharma

..........Plaintiff

Versus

1. Legal Representatives of Late Hagura Sarkar and Ors
.............Defendants

1. Smti Mokshada Debi

..............Pro Forma Defendant

This suit coming on for final hearing on 11.10.2018 in

presence of:–

Learned Advocate for the Plaintiff: S Sarkar

Learned Advocate for the Defendants:DJ Mukherjee

And having stood for consideration to this day, the Court delivered the
following judgment:-

J U D G M E N T

1. The present suit finds itself up for adjudication once again after

being remanded to this Court by the Hon’ble Gauhati High Court

by its  judgment dated 31-03-2016 in RSA 124 of 2006.  In its
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judgment, the Hon’ble Gauhati High Court framed an issue and

permitted both the parties to lead evidence on the issue and

also directed this Court to pass its own judgment afresh on this

issue. With this limited scope in mind, this Court ventures out to

present its findings.
2. This  suit  was  initially  filed  by  plaintiff,  Sri  Himangshu  Sarma

against defendants, Sri Hagura Sarkar and Sri Seken Sarkar. The

plaintiff claimed that the Late Muktinath Sarma was the original

owner of the suit land measuring 2B 2L covered by Khatian No

44 and Dag No 100 and situated in Village: Bakhrapara Part-I,

under Bongaiagaon Revenue Circle,  District:  Bongaigaon. After

the  death  of  Muktinath  Sarma,  his  properties  were  amicably

partitioned and the suit land fell in the share of the plaintiff. The

plaintiff further claimed that the defendants were engaged by

Muktinath Sarma for cultivation and were allowed to stay in the

suit land in the year 1984 by constructing small huts. But when

the defendants refused to vacate the suit land in the year 1994

after being requested by the plaintiff, the suit had to be filed. 
3. The  defendants  on  the  other  hand  assailed  the  story  of  the

plaintiff by claiming that the suit land originally belonged to Late

Sarbeswar Sarkar, the great grandfather of defendant Nos 1, 3,

4, 5 and 7. Sarbeswar Sarkar died leaving behind his sons Akhil

Sarkar and Gajen Sarkar. After partition, the suit land fell in the

share  of  Akhil  Sarkar.  Akhil  Sarkar  died leaving behind Seken

Sarkar and Deben Sarkar who were enjoying the possession over

the suit  land.  After their  death,  the legal  heirs  of  Late Seken

Sarkar and Late Deben Sarkar inherited the suit land. But Late

Muktinath Sarma illegally mutated his name over the suit land

but neither the plaintiff nor Muktinath Sarma was in possession

over the suit land at any point of time over the last 50 years. 
4. The suit was decreed in favour of the plaintiff by the then Civil

Judge  (Junior  Division),  Bongaigaon  on  18-06-2001.  It  was

declared that the plaintiff had right, title and interest over the

suit  land and also held that the plaintiff was entitled to khas

possession over the suit land by evicting the defendants.
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5. The  defendants  preferred  an  appeal  before  the  Civil  Judge

(Senior  Division),  Bongaigaon  which  was  registered  as  Title

Appeal No 12 of 2001. In its judgment dated 02-06-2005, the

Civil Judge (Senior Division), Bongaigaon set aside the judgment

and decree of the trial court by holding that the defendants by

their long possession over the suit land extinguished the title of

the plaintiff over the suit land.
6. The plaintiff preferred second appeal before the Hon’ble Gauhati

High  Court  which  was  registered  as  RSA 124  of  2006.  In  its

judgment dated 31-03-2016, the Hon’ble Gauhati High Court set

aside the judgment of the first appellate court holding that the

defendants never pleaded that they had perfected their title by

way of adverse possession. The Hon’ble High Court went on to

hold that the possession of the defendants over the suit land as

far as 1963 was proved in the light of the Exhibit A series. Also

since  the  plaintiff  referred  the  defendants  as  agricultural

workmen in the plaint, hence the Hon’ble High Court opined that

an  enquiry  is  to  be  made  whether  the  defendants  were

underraiyats  of  Late  Muktinath  Sarma and if  so,  whether  the

defendants  could  claim  any  protection  against  eviction.  The

Hon’ble High Court thus framed the following issue: Whether in

terms  of  Exhibit-A  (35),  the  predecessor  of  the  defendants

acquired any right as ‘underraiyat’  (sub-tenant) or agricultural

tenant? The Hon’ble High Court also directed the trial Court to

record  evidence,  if  any,  of  either  parties  on  the  issue  and

directed the trial Court to pass fresh judgment on the issue. The

second appeal was allowed and no decree was framed as the

Hon’ble High Court opined that it was a case of remand. 
7. Both  the  parties  appeared  before  this  Court.  The  plaintiff

examined 3 PWs. The defendants did not adduce any evidence.
8. This Court has heard the arguments of both the sides and has

perused the record.
9. Exhibit  A  series  were  the  revenue  receipts  exhibited  by  the

defendants.  Exhibit A (35) is the revenue receipt dated 26-11-63

issued in favour of Akhil Sarkar for paying revenue in favour of

Basuvadra Sarma. The issue relates to whether in terms of the
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said Exhibit, the defendants acquired any right as ‘underraiyat’

or agricultural tenant. 

The term ‘under raiyat’ is defined u/s 2 (ze)

of the Assam State Acquisition of Zamindari Act, 1951. It states

that ‘under raiyat’ means a person holding land immediately or

mediately under a raiyat. 

‘Raiyat’ as per section 2(w) of the same Act

means a person who has acquired from a proprietor or a tenure-

holder a right to hold land for the purpose of cultivating it by

himself or by the members of his family or by servants or hired

labourers. 

In order to find out whether the defendants

or  their  predecessors  acquired  any  right  as  under  raiyats  or

agricultural tenants, the pleadings of the defendants need to be

examined first. 

If  the  WS  filed  by  the  defendants  are

scrutinised, it appears that the defendants never pleaded that

they or their predecessors were under raiyats or any workmen

under Muktinath Sarma. Rather, the defendants pleaded that the

suit land originally belonged to their forefather Late Sarbeswar

Sarkar and after this death, the suit land devolved into the hands

of his sons and finally upon the defendants. 

This means that there was no specific plea or

averment from the defendants that they possessed the suit land

as  under  raiyats.  The  question  which  poses  before  this  Court

before  proceeding  further  is  whether  the  defendants  can  go

beyond their pleadings to claim protection as under raiyats at

the stage of second appeal or during remand. 

The Hon’ble Supreme Court in Bachhaj Nahar

vs Nilima Mandal & Ors1 has discussed in detail on whether Court

1(2008) 17 SCC 491
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can consider a case specifically not pleaded by the parties. It has

held  “The  object  and  purpose  of  pleadings  and  issues  is  to

ensure  that  the  litigants  come to  trial  with  all  issues  clearly

defined and to prevent cases being expanded or grounds being

shifted during trial. Its object is also to ensure that each side is

fully  alive  to  the  questions  that  are  likely  to  be  raised  or

considered so that they may have an opportunity of placing the

relevant evidence appropriate to the issues before the court for

its  consideration.  This  Court  has  repeatedly  held  that  the

pleadings are meant to give to each side intimation of the case

of the other so that it may be met, to enable courts to determine

what is really at issue between the parties, and to prevent any

deviation from the course which litigation on particular causes

must take.  

The  object  of  issues  is  to  identify  from  the

pleadings the questions or points required to be decided by the

courts so as to enable parties to let in evidence thereon. When

the facts necessary to make out a particular claim, or to seek a

particular relief,  are not found in the plaint,  the court  cannot

focus the attention of the parties, or its own attention on that

claim or relief, by framing an appropriate issue. As a result the

defendant does not get an opportunity to place the facts and

contentions necessary to repudiate or challenge such a claim or

relief. Therefore, the court cannot, on finding that the plaintif

has not made out the case put forth by him, grant some other

relief. The question before a court is not whether there is some

material on the basis of which some relief can be granted. The

question  is  whether  any  relief  can  be  granted,  when  the

defendant had no opportunity to show that the relief proposed

by the court could not be granted. When there is no prayer for a

particular relief and no pleadings to support such a relief, and

when defendant has no opportunity to resist or oppose such a

relief, if the court considers and grants such a relief, it will lead

to  miscarriage  of  justice.  Thus  it  is  said  that  no  amount  of
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evidence, on a plea that is not put forward in the pleadings, can

be looked into to grant any relief.”

Again  in  Bhagwati  Prasad  vs.  Shri

Chandramaul2, the Hon’ble Supreme Court held that "If a plea is

not  specifically  made  and  yet  it  is  covered  by  an  issue  by

implication, and the parties knew that the said plea was involved

in the trial, then the mere fact that the plea was not expressly

taken in the pleadings would not necessarily disentitle a party

from relying upon if it is satisfactorily proved by evidence. The

general  rule no doubt is that the relief  should be founded on

pleadings made by the parties. But where the substantial matter

relating to the title of both parties to the suit was touched, tough

indirectly  or  even  obscurely  in  the  issues,  and  evidence  has

been led about them then the argument that a particular matter

was not expressly taken in the pleadings would be purely formal

and technical and cannot succeed in every case. What the Court

has  to  consider  in  dealing with  such  an  objection  is:  did  the

parties  know that  the matter in  question was involved in the

trial, and did they lead evidence about it? If it appears that the

parties did not know that the matter was in issue at the trial and

one of them has had no opportunity to lead evidence in respect

of it, that undoubtedly would be a diferent matter. To allow one

party to rely upon a matter in respect of which the other party

did  not  lead  evidence  and  has  had  no  opportunity  to  lead

evidence,  would  introduce  considerations  of  prejudice,  and  in

doing  justice  to  one  party,  the  Court  cannot  do  injustice  to

another."

In  Ram  Sarup  Gupta  (dead)  by  LRs.,  vs.  Bishun

Narain Inter College3 it was held that "It is well settled that in the

absence of pleading, evidence, if any, produced by the parties

2AIR 1966 SC 735

3 AIR 1987 SC 1242
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cannot  be considered.  It  is  also  equally  settled that  no  party

should be permitted to travel beyond its pleading and that all

necessary and material facts should be pleaded by the party in

support  of  the  case  set  up  by  it.  The  object  and  purpose  of

pleading is to enable the adversary party to know the case it has

to meet. In  order to have a fair trial  it  is imperative that the

party  should  state  the  essential  material  facts  so  that  other

party  may  not  be  taken  by  surprise.  The  pleadings  however

should  receive  a  liberal  construction,  no  pedantic  approach

should  be  adopted  to  defeat  justice  on  hair  splitting

technicalities.  Sometimes,  pleadings  are  expressed  in  words

which may not expressly make out a case in accordance with

strict interpretation of law, in such a case it is the duty of the

court to ascertain the substance if the pleadings to determine

the question.  It  is  not  desirable  to  place  undue emphasis  on

form,  instead  the  substance  of  the  pleadings  should  be

considered.  Whenever  the  question  about  lack  of  pleading  is

raised the enquiry should not  be so much about  the form of

pleadings, instead the court must find out whether in substance

the parties knew the case and the issues upon which they went

to  trial.  Once  it  is  found  that  in  spite  of  deficiency  in  the

pleadings, parties knew the case and they proceeded to trial on

those issue by producing evidence, in that event it would not be

open to a party to raise the question of absence of pleadings in

appeal."

The  Hon’ble  Supreme Court  in  Bachhaj  Nahar  vs

Nilima Mandal  & Ors4 came to the conclusion that  “It  is  thus

clear that a case not specifically pleaded can be considered by

the court only where the pleadings in substance, though not in

specific terms, contains the necessary averments to make out a

particular case and the issues framed also generally cover the

question involved and the parties proceed on the basis that such

4Supra at p 4
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case was at issue and had led evidence thereon. As the very

requirements indicate, this should be only in exceptional cases

where the court is fully satisfied that the pleadings and issues

generally cover the case subsequently put forward and that the

parties being conscious of the issue, had led evidence on such

issue. But where the court is not satisfied that such case was at

issue, the question of resorting to the exception to the general

rule does not arise. The principles laid down in Bhagwati Prasad

and Ram Sarup  Gupta  (supra)  referred  to  above  and several

other  decisions  of  this  Court  following  the  same  cannot  be

construed  as  diluting  the  well  settled  principle  that  without

pleadings and issues, evidence cannot be considered to make

out  a  new  case  which  is  not  pleaded.  Another  aspect  to  be

noticed,  is  that  the  court  can  consider  such  a  case  not

specifically  pleaded,  only  when  one  of  the  parties  raises  the

same  at  the  stage  of  arguments  by  contending  that  the

pleadings and issues are sufficient to make out a particular case

and  that  the  parties  proceeded  on  that  basis  and  had  led

evidence on that case. Where neither party puts forth such a

contention, the court cannot obviously make out such a case not

pleaded, suo moto.”

The above discussion clearly earmarks the situation

where a case not pleaded can still be considered provided that

the parties had a general idea about such issues being involved

and  evidence  was  led  by  both  sides  covering  those  ends.  In

Bhagwati Prasad vs. Shri Chandramaul5 the plaintiff’s case was

that he was the landlord and the defendant was his tenant and

prayed  for  ejectment  of  the  defendant.  The  defendant  had

admitted the title of the plaintiff but his case was that he had

spent his own money to construct the house. Therefore from the

pleadings and evidence of both the sides, the conclusion which

could be arrived at was that the defendant was in possession as

5Supra at p 6
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a tenant or may have been put into possession by licence. The

plaintiff  failed  to  prove  the  tenancy  but  still  the  High  Court

granted  him  the  relief  by  holding  that  the  defendant  was  a

licensee though it was never the pleaded case of the defendant.

The  Hon’ble  Supreme  Court  drawing  up  the

conclusions  opined that  “It  is  hardly  necessary  to  emphasise

that in a matter of this kind, it is undesirable and inexpedient to

lay  down  any  general  rule.  The  importance  of  the  pleadings

cannot, of course, be ignored, because it is the pleading that

lead to the framing of issues and a trial in every civil case has

inevitably to be confirmed to the issues framed in the suit. The

whole object of framing the issues would be defeated if parties

allowed to travel beyond them and claim or oppose reliefs on

grounds  not  made  in  the  pleadings  and  not  covered  by  the

issues. But cases may occur in which though a particular plea is

not specifically included in the issues, parties might know that in

substance, the said plea is being tried and might lead evidence

about it. It is only in such a case where the Court is satisfied that

the ground on which reliance is placed by one or the other of the

parties, was in substance, at issue between them and that both

of them have had opportunity to lead evidence about it at the

trial and the formal requirement of pleadings can be relaxed. In

the present case, having regard to all the facts, we are unable to

hold  that  the  High  Court  erred  in  confirming  the  decree  for

ejectment  passes  by  the  trial  Court  on  the  ground  that  the

defendant was in possession of the suit premises as a licensee.6

Therefore the ground rule  in  exceptional  cases is

that the parties must at least have some idea that a particular

plea,  though  not  expressly  pleaded,  was  still  present  in  the

background  and  had  the  opportunity  to  present  appropriate

evidence covering that plea. 

6Supra at p 6
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In  the  case  at  hand,  it  appears  from  the

pleadings of  the parties  that  both the parties countered each

other by claiming that they had title over the suit land. It was

never the case of the defendants that they were the agricultural

tenants or under raiyats of the plaintiff. Rather they claimed that

their predecessor Late Sarbeswar Sarkar was the original owner

of the suit land contradicting the claim of the plaintiff that Late

Muktinath Sarma was the original owner of the suit land. Now

after being remanded back to this Court in second appeal, the

defendants are arguing that they were in fact under raiyats or

agricultural  tenants of  Late Muktinath Sarma deviating a long

way from their earlier claim that they were the owners of the suit

land. 

The million dollar question is whether such a

plea can be entertained or not. As has already been discussed,

the law is clear on this point. The possession of the defendants

over the suit land prior to 1984 has been proved by virtue of the

Exhibit A series. The defendants’ plea regarding possession over

the suit land can be traced back to their WS wherein they had

stated that they had possession over the suit land since the last

50 years owing to their great grandfather Late Sarbeswar Sarkar

who was the original  owner of  the suit  land.  Thus the fact of

continuous  possession  of  the  defendants  over  the  suit  land

before 1984 is not clandestine and forms part of their defence. 

But the defendants have not set up a case of

possessory title and their possession was just a facet of their

original claim of ownership over the suit land. Thus even if the

plaintiff  had  to  meet  the  plea  of  the  defendants’  possession

along with their claim of title, the contrasting plea of tenancy

after conclusion of trial and at such a late stage would come as a

surprise package to the plaintiff. The genesis of the defendants’

claim  over  the  suit  land  was  their  title  and  not  tenancy.

Ownership  and  tenancy  are  two  contradictory  pleas  and
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possession cannot be the connecting bridge between the two so

as to replace the failing plea with the triumphant one. 

The plea of tenancy cannot be said to have

been ubiquitous from the initial stages of the suit. It cannot be

said  that  plaintiff  were under the impression that  the plea  of

under raiyats was even at issue. 

Two  issues  are  of  specific  interest  for  this

discussion. These are Issue No 6 and 8. Issue No 6 is “whether

the  defendants  are  permissible  occupiers  over  the  suit  land

being workers under the plaintiff’s predecessor in interest Late

Muktinath Sarma?” Issue No 8 is “whether the defendants are

the owners in possession over the suit land by residing thereon

by  constructing  dwelling  houses  since  the  time  of  their

predecessor Late Sarbeswar Sarkar?  

The origin of Issue No 6 is due to the claim of

the plaintiff that Late Muktinath Sarma allowed the defendants

to construct houses over the suit land in the year 1984 as they

were  his  agricultural  workers.  Similarly  the  Issue  No  8  was

concerned with the possession of the defendants as owners over

the suit land since the time of the predecessor. 

This means the fundamental plea raised by

the defendants which the plaintiff had to face during trial and

centred on the ownership of Late Sarbeswar Sarkar was totally

different  from the  plea  which  the defendants  are  taking  now.

There  was  never  a  specific  plea  regarding  tenancy  and  the

general possessory claim of the defendants cannot be mean to

include a plea of tenancy. 

Possession  by  virtue  of  being  owner  and

possession by virtue of being tenants are never the two sides of

the same coin and both are contradictory, polar and conflicting

to each other. When a party has set up a case by keeping title as

the  foundation  of  their  pleadings  and  no  other,  such  party
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cannot  be  allowed to  deviate  from that  original  position to  a

completely  new and contradictory  position  thereby taking the

opposite party for a total surprise. 

Now to answer the issue as to whether the

predecessor of the defendants acquired any right as under raiyat

oragricultural tenant, it has to be said that there was no specific

or general plea in that direction. The Exhibit A series was given

in evidence by the defendants in support of their claim to have

been in  possession over  the suit  land since the days of  Late

Sarbeswar Sarkar who was the alleged owner of the suit land.

The said exhibits cannot be said to have been given to doctor a

plea  of  possession  by  being  under  raiyats  as  there  was  no

pleadings  as  such.  It  might  be true that  Exhibit  A(35)  or  the

entire Exhibit A series prove the possession of the defendants

over  the suit  land prior  to  1984.  Even Exhibit  9  may provide

support  to  the  fact  of  the  possession  of  the  defendants.  The

defendants failed to prove their title over the suit land but were

able to prove their possession over it. Now the defendants shall

not be allowed to import a totally contrasting plea in support of

the origin of their possession which is completely alien to their

original pleadings. 

Even  if  the  defendants  cannot  be  said  to

have been under raiyats, still the status of such possession can

be interpreted to be permissive as the plaintiff’s title over the

suit land has been proved in as much as the possession of the

defendants over the suit land. 

10.Another important aspect which needs to be touched and which

found place in the findings of the Hon’ble High Court is that an

argument  may  be  forwarded  that  since  the  plaintiff  himself

referred  the  defendants  as  the  agricultural  workmen  of  Late

Muktinath Sarma, therefore it can be presumed that chances of

the defendants or their predecessor being the under raiyats or

agricultural workmen of Late Muktinath Sarma was present all
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along and the plaintiff cannot be said to have been taken by

surprise  or  that  plea  of  under  raiyats  is  not  something

afterthought. 

The answer to this question is in the WS of

the defendants. In para 10 of the WS, the defendants have flatly

rejected the claim of the plaintiff that they were the workmen of

Late Muktinath Sarma for pursuing agricultural and horticultural

work.  The  defendants  have  stated  that  they  were  never  the

workmen  of  Late  Muktinath  Sarma  at  any  point  of  time  and

never were engaged in the agricultural and horticultural work of

Late Muktinath Sarma in any of his estates. This shows that it is

in fact the claim of the defendants that neither they nor their

predecessors were under raiyats or agricultural workmen of Late

Muktinath Sarma. 

11.According to Mogha, “Pleadings are statements in writing drawn

up  and  filed  by  each  party  to  a  case,  stating  what  his

contentions will be at the trial and giving all such details as his

opponent needs to know in order to prepare his case in answer.”

Pleadings are the claims and stories of the parties to the suit. If a

party has not taken any plea, that party cannot opt for such plea

later in the suit except by way of amendment of their pleadings.

Such  omitted  pleas  cannot  be  ferried  by  way  of  implication

unless they were in substance present all along. 

In the present suit, the defendants relied on

their plea of being title holders over the suit land. As such the

question of them being under raiyats does not arise. 

In view of the above, this Court is of

the  opinion  that  the  defendants  or  their  predecessor  did  not

acquire any right as under raiyats or agricultural tenants. 

12.Order  41  Rule  25  CPC  provides  that  “Where  the  Court  from

whose decree the appeal is preferred has omitted to frame or try

any issue, or to determine any question of fact, which appears to
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the Appellate  Court  essential  to  the right decision of  the suit

upon the merits, the Appellate Court may, if necessary, frame

issues,  and  refer  the  same for  trial  to  the Court  from whose

decree the appeal is preferred, and in such case shall direct such

Court to take the additional evidence required ; and such Court

shall proceed to try such issues, and shall return the evidence to

the Appellate Court together with its findings thereon and the

reasons  therefor  within  such  time  as  may  be  fixed  by  the

Appellate Court or extended by it from time to time.”

13.In the present case there is no such direction. The Hon’ble High

Court only directed this Court to pass a fresh judgment on the

issue. Since the Issue has been decided in the negative and in

favour of the plaintiff, there is no further scope for this forum to

touch the original decree.  

14. ORDER
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As  per  the  direction  of  the  Hon’ble  High

Court, this Court has presented its findings on the issue framed by the

Hon’ble High Court. The issue is decided in the negative and in favour

of the plaintiff. 

The  predecessor  of  the  defendants  did  not

acquire any right as ‘underraiyat’ (sub-tenant) or agricultural tenant. 

Since  Issue  Nos  1  to  9  have  already  been

decided  by  the  trial  Court  and  the  additional  issue  framed  by  the

Hon’ble Gauhati High Court is decided by this Court in negative, hence

the suit is decreed on contest with costs in favour of the plaintiff. The

Plaintiff  has  right,  title  and  interest  over  the  suit  land  and  is  also

entitled to khas possession by dismantling the structures thereon. The

defendants are mere permissive occupiers and are liable to be evicted

from the suit land.

Prepare a decree accordingly.

Given under the hand and seal of this Court

on this the 30th day of October, 2018 at Bongaigaon.

Munsiff

Bongaigaon

APPENDIX
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A)     Plaintiff’s  Witnesses: 

PW 1: Himangshu Sarma

PW 4: Mrityunjoy Sarma

PW 5:  Ashish Kr Ray

B)     Plaintiff’s Exhibits:

Exhibit 9: Khasara

Exhibit 10: Khatian

Exhibit 11: Jarip Chitha

Exhibit 12: Jamabandi

C)     Defendants’ witness: 

None

D)     Defendants’ Exhibits: 

None

Sd/-

Munsiff

Bongaigaon
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