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Form no. (J) 2 

 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District: Bongaigaon 

 

IN THE ORIGINAL COURT OF THE MUNSIFF 

BONGAIGAON 

 

Present: - Syeda Farida Afzal Zinnat, AJS 

 

Dated: - 12th of March 2013 

 

TITLE SUIT 44 / 2011 

 

Sri Janardan Mazumdar.............................Plaintiff  

 

Versus 

Smt. Bijuli Barua....................…..Defendant 

             

 

This suit/ case coming on for final hearing on 11th day of 

February 2013, in the presence of:- 

Sri Samir Kumar Sarkar, Advocate for the plaintiff 

 

Smt. Sushila Agarwal, Advocate for the defendant 

 

 

And having stood for consideration to this day, the court 

delivered the following judgment. 

 

 

JUDGEMENT 

 

This is a suit for recovery of arrear rent and eviction. 

 

1. The case of the Plaintiff as could be understood from the 

plaint is that the plaintiff is the owner of the plot of land 

measuring 1 katha 10 lechas covered by dag No. 787(old), 

552(new) and patta No. 886(old) 619 (new) situated at 

T.R.P.Road, Bongaigaon Town Part V under Bongaigaon 

Revenue Circle and the husband of the defendant was the 

tenant of the shop room measuring 10.5 ft × 18.5 ft 
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standing on this plot of land where he run his grocery 

business which is mentioned in the schedule appended to 

the plaint. After the death of the husband of the 

defendant she executed an agreement for rent with the 

plaintiff on 13/4/2010 for one year. House rent was fixed 

at Rs. 400/- per month for a period of one year in respect 

of the schedule mentioned suit room. According to the 

agreement the electricity bill shall be paid by the 

defendant. Since December 2010 the defendant stopped 

paying the monthly rent and electricity bills and thus 

became defaulter and hence she is liable to be evicted 

from the suit premises. 

2.  The defendant contested the suit and took the pleas of 

lack of cause of action, non maintainability and non 

joinder of necessary parties amongst others. It is pleaded 

by the defendant that the lease deed upon which the suit 

is based is fraudulent and is entered into by suppressing 

the existence of an earlier agreement of lease dated 

14/2/1986 which was entered into by the deceased 

husband of the defendant and the deceased father of the 

plaintiff. According to the defendant Late Sambhu 

Charan Mazumdar, i.e. the father of the plaintiff was the 

maternal uncle of the husband of the defendant and he 

leased out a plot of land measuring 7 cubic in front and 10 

cubic in length of Khatian No. 276, dag No.787 situated at 

T.R.P Road, Bongaigaon to the deceased husband of the 

defendant vide Agreement dated 14/2/1986 to construct a 

room and to run a shop on the said land at a monthly rent 

of Rs. 60/- per month. Accordingly the husband of the 

defendant constructed a permanent Assam Type room 

and started his grocery shop there. The defendant got 

married in the year 1995 and these facts were not 

disclosed to her by her husband and she put the signature 

in the new agreement due to lack of knowledge of the 

existence of the earlier agreement. Having stated so the 

defendant pleaded that the defendant is entitled to the 

benefit of the Assam Non-Agricultural Urban Areas 

Tenancy Act, 1955 (hereinafter referred to as the Act) and 

is not liable to be evicted from the suit premises. 

 

  

1. Upon the pleadings of the parties my learned predecessor 

in office framed the following issues in this suit- 
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1) Whether there is cause of action? 

2) Whether the suit is bad for non joinder of necessary 

parties? 

3) Whether the suit is barred in view of Assam Non-

Agricultural Urban Areas Tenancy Act? 

4) Whether the suit is maintainable? 

5) Whether the agreement dated 14.2.1986 is in force? 

6) Whether the lease agreement dated 13.4.2010 is void, 

illegal and was executed due to misrepresentation of 

facts and under the influence of the plaintiff? 

7) Whether the defendant is a defaulter w.e.f December 

2010 till August 2011? 

8) Whether the plaintiff is entitled to the decree as prayed 

for? 

9) To what other relief(s) the parties are entitled? 

 

 

2. Both sides exhibited documentary evidence and examined 

witnesses in favour of their case. 
 

3. I have heard arguments of the learned counsels and also 

carefully perused the written arguments put forward by 

learned counsels of both sides. I have carefully examined 

the evidence and perused the documents. My decision on 

the above issues are as follows:- 

 

4. Discussion on evidence, decision and reasons 

thereof: 

 

 

5.  Issue no. 1: Whether there is any cause of action for the 

suit? 

 

 

6.  Cause of action arises when a material fact is alleged by 

one party and the same is denied by the other party. 

Cause of action is a bundle of facts which taken with the 

law applicable to them gives the plaintiff a right to relief 

against the defendant. It consists of every fact which is 

necessary to be proved to entitle the plaintiff to a decree. 

Here the plaintiff has stated in the plaint that the 

deceased husband of the defendant was his tenant in 

respect of the suit room and after his death the defendant 

entered into an agreement with the plaintiff and 
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defaulted in payment of monthly rent. The plaintiffs are 

to prove the facts which they asserted in order to entitle 

them to the decree prayed for. Therefore in my considered 

opinion there is cause of action.  Accordingly this issue is 

decided in the affirmative. There is cause of action. 

 

7.  For the sake of convenience issues No. 3,4,5,6 and 7 are 

taken up together for decision. 

 

Issue No.3: Whether the suit is barred in view of Assam 

Non-Agricultural Urban Areas Tenancy Act? 

Issue No.4: Whether the suit is maintainable? 

Issue No.5: Whether the agreement dated 14.2.1986 is in 

force? 

Issue No. 6: Whether the lease agreement dated 

13.4.2010 is void, illegal and was executed due to 

misrepresentation of facts and under the influence of the 

plaintiff? 

Issue No.7: Whether the defendant is a defaulter w.e.f 

December 2010 till August 2011? 

 

8.  According to the plaintiff the husband of the defendant 

was his tenant in respect of the suit room and after his 

death the defendant executed an agreement for rent and 

subsequently defaulted in payment of rent. In support of 

his case the plaintiff exhibited the agreement of rent 

entered into by the plaintiff and the defendant on 

13/4/2010. While the defendant exhibited the agreement 

of lease dated 14/2/1986 entered into by the deceased 

father of the plaintiff and the deceased husband of the 

defendant {Ext A}. The PW1 has admitted in his cross 

examination that the land on which the shop room is 

situated was leased out to the deceased husband of the 

defendant by his father at a rent of Rs. 60/- per month 

and the husband of the defendant constructed a ‘gumti’ 

on that land and carried on business. PW1 also identified 

that Ext A (1) appearing in Ext A, which is the said deed 

of lease of land, as the signature of his deceased father. 

Further the PW1 admitted that Ext B is the book of the 

receipts of the monthly rent of Rs. 60/- as per the 

Agreement i.e. Ext A. According to Ext B the defendant 

had paid the rent till March-April, 1988. The execution of 

the agreement dated 14/2/1986 has been admitted by the 

plaintiff. It is admitted by the plaintiff that the deceased 
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husband of the defendant was the tenant in respect of the 

land and not in respect of the suit room and that the suit 

room in which he carried on business was constructed by 

the deceased husband of the defendant.  

9. Clause (a) of Section 5(1) of the Assam Non-Agricultural 

Urban Areas Tenancy Act, 1955 protects tenants of land 

from ejectment by the landlord in those cases in which 

the tenant entitled to build on, the land under his 

contract has actually built a permanent structure within 

five years from the date of his contract, or has without 

such right built with the knowledge and acquiescence of 

the landlord. Such tenant may not be ejected except for 

non-payment of rent. From the discussions made in the 

above para it is seen that tenant has paid the rent of Rs. 

60/- per month till March-April 1988. There is no record 

to show that the rents were received after that period. 

But it is also a fact that the landlord did not ask the 

tenant i.e. the deceased husband of the defendant to 

vacate the land for non-payment of rent. Therefore it is 

assumed that the tenant did not default in paying the 

rent. Hence the tenant is protected under the provisions 

of the Act and the agreement is still in force as it is not 

challenged in the present suit. Hence issue No. 5 is 

decided in the affirmative and against the plaintiff.  

10. It is seen from the evidence on record that the PW1 

was fully aware of the existence of the Agreement dated 

14/2/1986 and he admitted that Ext 1 was written at the 

instance of his son Prabin Mazumdar and the defendant 

was made to put her signature by telling her that if she 

did not sign she would have to vacate the shop room. 

Further PW1 admitted that he was fully aware of the 

existence of Ext A when he executed the Ext.1.Therefore 

it is seen that the Ext.1 was executed by undue influence 

and by suppressing and mis representing material facts 

and so it can be held that the Ext 1 is void and 

inoperative as it was executed during the subsistence of 

another agreement and that too with undue influence 

and suppression of facts. The question of default in 

payment of rent of Rs. 400/- from the month of December 

2010 to August 2011 in pursuance of Ext. 1 does not arise 

as Ext 1 itself is inoperative. From the foregoing 

discussions issue No.6 is decided in the affirmative 

and against the plaintiff.  
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11. The above discussions make it clear that as the 

earlier lease agreement is still in force and the new rent 

agreement is a void one hence the suit is barred and non 

maintainable and the question of default in payment of 

rent on the basis of the new agreement is an absurd one. 

Hence issues No. 3 and 4 are decided in the 

affirmative and against the plaintiff and issue No. 7 

is decided in the negative. 

 

12. Issue No. 3:  Whether the suit is bad for non joinder 

of necessary parties? 

 

13. The defendants have raised the plea of non joinder of 

necessary parties on the ground that after the death of 

the husband of the defendant the defendant and her 

minor sons are carrying on business in the shop room and 

as per section 3 of the Assam Non-Agricultural Urban 

Areas Tenancy Act, 1955, all the legal heirs of Late 

Bhupen Barua became the tenant. The plaintiff has 

admitted in his cross examination that there are legal 

heirs of his father. Since all the legal heirs of the landlord 

and the minor sons of the defendant are not impleaded 

hence the suit is bad for non-joinder of necessary parties. 

Accordingly this issue is decided in the affirmative and 

against the plaintiff. 

 

10) Issue No. 7: Whether the plaintiff is entitled to the 

decree? 

Issue No. 8: Is there any other relief to which the 

plaintiff is entitled? 

14. These two issues are related and hence for the sake 

of convenience these issues are taken together. From the 

discussions made above I am of the considered opinion 

that the plaintiff is not entitled to the decree as prayed 

for. These two issues are decided accordingly. 

 

Order    

The suit is dismissed on contest with cost. 

 Prepare decree accordingly within 15 days. 

Given under my hand and seal of this Court on this the 

12th day of March 2013. 

 

      Syeda Farida Afzal Zinnat 

      Munsiff, Bongaigaon 
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APPENDIX 

Witness for the plaintiff:-  

 

 

1. PW1 : Janardan Mazumdar  

2. PW2 : Meera Das 

 

Witness for the defendant:  

1. DW1: Bijuli Baruah 

2. DW2: Dulal Krishna Saha. 

 

3.  Exhibits for the plaintiff:    

 

Exhibit 1: Rent Agreement dated 13/4/2010 

Exhibit 1(i) to 1(ii): Signature of Plaintiff 

Exhibit 1(iii) to 1(iv): Signature of defendant 

Exhibit 2: Land holding Certificate 

Exhibit 3: Pleaders notice dated 25/5/2011 

Exhibit 4: Reply Notice dated 10/6/2011 

 

4. Exhibits for the defendant: 

1. Ext A: Agreement dated 14/2/1986 

2. Ext A(i): Signature of Sambhu Charan Mazumdar 

3. Ext B: Account Book for receiving rent of land by Lt. 

Sambhu Charan Mazumdar 

 

 

 

 

 

 

 

 

 


