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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

District: Bongaigaon 

 

 

IN THE ORIGINAL COURT OF THE MUNSIFF BONGAIGAON 

 

Present: - Syeda Farida Afzal Zinnat, AJS 

 

Dated: - 17th day of July 2013  

 

TITLE SUIT: - 59 / 2009 

 

Smt. Bhubaneswari Choudhury and others....Plaintiffs  

Versus 

1. Smt. Dalimi Adhikary & others...Defendants 

          And 

1. Smt. Rina Choudhury & ors... Pro Forma Defendants  

 

This suit/ case coming on for final hearing on 19th day of July 2013, in 

the presence of: 

Sri D.C.Nath, Advocate for the plaintiff 

And Sri Daniel Das, Advocate for the defendant No. 1 

Sri Samir Kumar Sarkar for the defendant No. 2, 3, 4 

And having stood for consideration to this day, the court delivered the 

following judgment. 

 

 

 

JUDGEMENT 

This is a suit for declaration of right, title and interest, cancellation of 

sale deed and perpetual injunction. 

 



Page 2 of 11 
 

Typed by me 
 
Syeda Farida Afzal Zinnat 
Munsiff, Bongaigaon 

 

1. The plaintiffs case is that Late Rajendra Ch. Choudhury of village 

Bakhrapara Part 2 was the owner and possessor of a plot of land 

measuring 4 katha covered by Periodic Patta No. 115(Old)/ 

505(new), dag No. 990 (old)/870 (new)  situated in Bongaigaon 

Town Part 5, which is more specifically described in schedule A of 

the plaint. The legal heirs of Late Rajendra Ch. Choudhury were 

left to inherit his property on his death. The schedule A land has 

not yet been legally partitioned among the legal heirs of Late 

Rajendra Choudhury. One of the sons of Rajendra Ch. Choudhury 

namely Pradip Choudhury expired after the death of his father 

leaving behind his wife Shyamali Choudhury (defendant No.2) 

and his daughters Rashmi Rekha Choudhury and Ruprekha 

Choudhury ( defendant No. 3 and 4  respectively). Defendant no. 

2, 3 and 4 filed a suit (being T.S 5/91) for the relief of declaration 

and partition of 1/9th share of the properties left by Late Rajendra 

Choudhury including the Schedule A land. In T.S.5/91 preliminary 

decree was passed declaring that the defendants No. 2, 3and 4 i.e. 

the plaintiffs of T.S.5/91 are entitled to get 1/9th share of the suit 

properties. The Additional Deputy Commissioner, Bongaigaon was 

appointed as Commissioner for partition of the suit properties and 

basing on his report the learned Munsiff, Bongaigaon passed the 

final decree in T.S.5/91 on 7/12/1995. 

2. Further the plaintiffs pleaded that Late Rajendra Choudhury 

gifted a plot of land measuring 1 Bigha out of the plot of land 

measuring 5 Bigha 4 Katha 4 Lecha covered by periodic patta No. 

3(old)/6(new), dag No.2 situated in village Bakhrapara Part II 

within Bongaigaon Revenue Circle to his nephew in law 

Bhabendra Chandra Choudhury through a registered Gift Deed 

No. 592 dated 4/2/1980. The defendants No. 2, 3 and 4 as plaintiffs 

in T.S.5/91 did not implead Bhabendra Chandra Choudhury as 

one of the defendants as a result of which the decree passed in 

T.S.5/91 clouded the right, title, interest and possession of 
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Bhabendra Chandra Choudhury over his plot of land measuring 1 

Bigha gifted by Late Rajendra Choudhury for which Bhabendra 

Chandra Choudhury filed T.S. 30/2007 in the Court of Civil Judge, 

Bongaigaon, praying for setting aside the decree passed in T.S 

5/91. 

3. Plaintiffs pleaded that the decree in T.S 5/91 has not been put to 

execution even after the expiry of more than twelve years and 

thus the right, title and interest of the defendant No.3, 4 and 5 in 

the 1/9th share of the properties of Late Rajendra Choudhury 

extinguished due to non execution of the decree. In the meantime 

the defendant No. 1 tried to take forcible possession of a plot of 

land measuring 1 Katha 5 lecha out of the plot of land described in 

schedule A on 28/8/2009 claiming that she had purchased the 

same from the defendant No.2 in the year 2002 vide registered 

sale deed No. 619 dated 16.9.2002 but she could not take 

possession of the suit land due to resistance from the plaintiffs. 

According to the plaintiffs the sale is illegal in as much as the 

defendant No. 2, 3 and 4 have not acquired right, title and interest 

over the suit land in view of non execution of the partition decree 

passed in T.S 5/91. Hence this suit. 

4. Defendants No. 1, 2, 3 and 4 contested the suit and filed their 

written statements separately. In their written statements filed 

separately the defendant No. 1 raised the pleas of lack of cause of 

action, non maintainability, limitation and res judicata, improper 

valuation. She pleaded that the defendant No. 2, 3 and 4 got the 

schedule A land as per the decree passed in T.S 5/91 and 

accordingly their names were mutated in the revenue records and 

they have been possessing the same peacefully for last fifteen 

years. It is pleaded that separate patta was issued to the 

defendant No. 2, 3 and 4 and that after the partition the plaintiffs 

have no possession over the suit land. It is pleaded that the 

question of non impleading Bhabendra Chandra Choudhury 
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should have been raised at the time of passing the final decree in 

T.S 5/91 but the plaintiffs remained silent for long fifteen years. 

5.  It has also been pleaded in the written statement that the 

plaintiff No. 2 Sri Pankaj Choudhury arranged the sale of the suit 

land to the defendant No. 1 and he was present all along at the 

time of negotiation of the sale and execution of the sale deed No. 

619 dated 16.9.2002 and he was one of the attesting witnesses but 

this fact has been purposely concealed by the plaintiffs in the 

certified copies obtained from the Office of the Sub Registrar, 

Bongaigaon.  

6. The defendant No.2, 3 and 4 filed separate written statement and 

stated that the final decree was passed on 7/12/1995 in T.S 5/91 on 

the basis of the report of commissioner and as per the final decree 

the defendants No.2, 3 and 4 got the possession of the plot of land 

measuring 4 katha of dag No. 990 (old)/ 870 (new) and patta No. 

48 (old)/115 (new)situated at Part V of Bongaigaon Revenue Circle 

and 4 Bigha 1 Katha 7 Lecha Land covered by Dag No. 2 and 

Patta No. 3 situated at Bakhrapara Part 2 under Bongaigaon 

Revenue Circle. The plaintiffs did not challenge the 

commissioner’s report or the final decree and the plaintiff’s right, 

title and interest have already been extinguished when the final 

decree was passed in T.S 5/91. The defendants No. 3, 4 and 5 also 

pleaded that Plaintiff No. 2 arranged the sale of the suit land and 

was present at the time of execution of the sale deed and is a 

attesting witness but the plaintiffs have procured the certified 

copy of the sale deed showing different person in the name of 

witness in place of the Plaintiff No.2 in connivance with the 

officials of the Office of the Sub Registrar, Bongaigaon. Thus the 

defendants prayed for dismissal of the suit.  

 

 

1. Upon the pleadings of the parties my learned predecessor in office 

framed the following issues in this suit- 
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1) Whether there is any cause of action? 

2) Whether the suit is barred by limitation? 

3) Whether the suit is barred by principle of res judicata? 

4) Whether the suit is properly valued and stamped? 

5) Whether the registered sale deed No. 619 dated 16.9.2002 is 

valid and operative under law or void, illegal and liable to be 

cancelled? 

6) Whether the plaintiffs and pro forma defendants have right, 

title interest and possession over the suit land described in 

Schedule B of the plaint? 

7) Whether the plaintiffs are entitled to get the decree as prayed 

for? 

8) Is there any other relief to which the plaintiffs are entitled? 

 

 

2. Besides exhibiting documents the plaintiff and the defendant have 

adduced oral evidences in support of their pleadings. The 

plaintiffs exhibited the following documents: 

i. Exhibit 1: Certified Copy of Registered Sale Deed No. 619 

dated 16.9.2002 

ii. Exhibit 2: Power of Attorney executed by the Plaintiff No. 1 

and 2 in favour of Plaintiff No. 3 

iii. Exhibit 2(1): Compared in original copy of the Power of 

Attorney executed by the Plaintiff No. 1and 2 in favour of 

Plaintiff No. 3 

The defendants relied on the following documents: 

i. N.O.C. Vide No. BDA/LD & LT- 18/2002/213/12/4017 

(A) dated 30.7.2002 

ii. Exhibit B: Registered Sale deed No. 619 dated 

16.9.2002 

iii. Exhibit B(i) to B(v): Signatures of Shyamali 

Choudhury i.e. defendant No. 2 
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iv. Exhibit B (vi): Signature of Sudhangshu Ranjan 

Barman 

v. Exhibit B(vii): Signature of Pankaj Choudhury 

vi.  Exhibit C: Certified Copy of order date 30/1/2003 

passed by ASO, Bongaigaon in Mutation Case No. 

119/2002/2003 

vii. Exhibit D: Certified Copy of Jamabandi of 

surveyed villages of Bongaigaon Town Part 5, 

Bongaigaon Revenue Circle 

viii. Exhibit E: Volume Book No. 5 of 2002 

ix. Exhibit F(1) to F(3): Relevant pages of 

registration of Exhibit B 

 

 

3. Heard arguments of the learned counsel for the plaintiff and the 

defendant. I have also gone through the written arguments 

submitted by the learned counsels of both sides and considered the 

evidence in chief and cross examination of the parties. The 

witnesses reiterated the statements made in the plaint and the 

written statement in their evidence in chief. My findings on the 

issues are narrated below. 

 

 

 

Discussion on evidence, decision and reasons thereof: 

   Decision on Issue No. 1 

 

4.  Cause of action is a bundle of facts which taken with the law 

applicable to them gives the plaintiff a right to relief against the 

defendant. It consists of every fact which is necessary to be proved 

to entitle the plaintiff to a decree. This is a suit for declaration of 

right, title and interest of the suit land. Plaintiffs have claimed 

that the defendant No. 2, 3 and 4 have no right to sell the suit 
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land and as such the sale deed No. 619 dated 16.9.2002 is liable to 

be cancelled. On the other hand the defendants have claimed their 

right, title and interest over the suit land and denied the case of 

the plaintiff. The plaintiffs are to prove the existence of the facts 

upon which they have based his claim. Therefore it appears that 

there is a definite cause of action to file the suit.  Accordingly this 

issue is decided in the affirmative. 

 

Decision on Issue No. 4 

 

5. The defendant No.2 has stated in his written statement that the 

suit is not properly valued and stamped.  

It has been held by the Supreme Court in the case of Tara Devi 

versus T.P.K. Maharaj AIR 1987SC2085 that the valuation made 

by the plaintiff has to be accepted by the court unless it is 

arbitrary, unreasonable and deliberately underestimated. 

The plaintiffs have valued the suit at Rs. 87,500/- and has paid 

the ad valorem court fee accordingly. Perusal of the exhibit B i.e. 

the registered sale deed dated 16.9.2002 shows that the 

defendants have fixed the market value of the suit land at Rs. 

87,500/-. The defendants have not adduced any evidence to show 

what the market value is at present. Therefore the valuation fixed 

by the plaintiff has to be considered as correct. Accordingly this 

issue is decided in the negative and in favour of the plaintiffs. 

 

 

  Decision on Issues No. 3 and 6: 

 

6. It is the case of the plaintiffs that since the final decree passed in 

T.S 5/91 was never put to execution therefore the defendant No. 2, 

3 and 4 have no right, title and interest over the suit land and as 

such the sale deeds dated 16.9.2002 is void and liable to be 

cancelled. It is an undisputed fact that the final decree passed in 
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T.S 5/91 and the suit land which fell in the share of the 

defendants No.2, 3 and 4 as per the final decree was sold to the 

defendant No.1 vide registered sale deed No. 619 dated 16.9.2002.  

Section 11 of the Code of Civil Procedure states as follows- 

“No Court shall try any suit or issue in which the matter directly 

and substantially in issue has been directly and substantially in 

issue in a former suit between the same parties, or between 

parties under whom they or any of them claim, litigating under 

the same title, in a Court competent to try such subsequent suit or 

the suit in which such issue has been subsequently raised, and 

has been heard and finally decided by such Court.” 

 

It is a fact that the right title and interest over 1/9th share of the 

properties of Late Rajendra Choudhury including the present suit 

land was decided in T.S 5/91 the judgment and order of which was 

never challenged by the defendants of T.S 5/91. Therefore the 

plaintiffs cannot raise the question of right, title and interest over 

the suit land now this issue being already decided in the former 

suit between the same parties, the suit is hit by the principles of 

res judicata. 

Accordingly I hold that the plaintiffs and the pro forma 

defendants have no right title and interest over the suit land. 

These two issues are decided accordingly.  

 

  Decision on Issue No. 2 

 

7. This is a suit for declaration of right title and interest and 

cancellation of sale deeds. According to Article 59 of the 

Limitation Act, 1963 the period of limitation for cancelation of an 

instrument is three years and the time from which the period 

begins to run is when the facts entitling the plaintiff to have the 

instrument cancelled first become known to him. It is stated in the 

plaint that the plaintiffs came to know about the transfer of the 
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suit land when the defendant No. 1 tried to take forcible 

possession of the suit land on 28/8/2009. Again the defendants 

claimed in their written statement that the plaintiffs had 

knowledge of the sale of the suit land from the beginning as 

Plaintiff No. 2 was one of the attesting witness of sale deed No. 

618 dated 16.9.2002. It is a well settled principle of evidence that 

whoever desires any court to give judgment as to any legal right or 

liability dependant on the existence of facts which he asserts, 

must prove that those facts exists. DW1 (Dalimi Adhikary), DW2 

(Nagendra Narayan Adhikary), DW3 (Sudhangshu Ranjan 

Barman)and DW4( Shyamali Choudhury) have stated in their 

evidence in chief that Plaintiff No. 2 Pankaj Choudhury was 

present at the time of negotiation of the sale and execution of the 

sale deed No. 619 dated 16.9.2002 and he was one of the attesting 

witnesses.  Perusal of Ext B shows that one of the attesting 

witnesses is Pankaj Choudhury and not Dilip Deuri as shown in 

Ext 1. Moreover Ext 1 is inadmissible in evidence being the 

certified copy of the sale deed.  PW1 who deposed on behalf of all 

the plaintiffs stated during her cross examination that she does 

not know whether the signature in the registered sale Deed No. 

619 dated 16.9.2002 is that of PW2 or not. According to Section 

102 of the Indian Evidence Act the burden of proof in a suit or 

proceeding lies on that person who would fail if no evidence at all 

were given on either side. Plaintiffs did not make any endeavour 

to prove that Pankaj Choudhury i.e. plaintiff No. 2 was not 

present at the time of the execution of the sale deed No. 618 dated 

16.9.2002 and that he did not put his signature as an attesting 

witness. It therefore follows that the plaintiffs had knowledge of 

the sale of the suit land on 16.9.2002 and the suit is filed after the 

lapse of seven years. Hence I am of the considered opinion that the 

suit is barred by limitation. 
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Decision on Issue No. 5: 

 

8. Defendant No. 2 sold the suit land in favour of Defendant No. 1 on 

the strength of the final decree dated 7/12/1995 passed in T.S 5/91 

but the decree was never put to execution. All the DWs have 

stated that the defendant No. 2 was in possession of the suit land 

after the partition. Plaintiff side did not adduce any evidence to 

show that the defendant No. 2 did not possess the suit land after 

the partition. From the evidence adduced by both the sides it can 

be presumed that after the final decree was passed in 1995 the 

defendant No. 2 was in possession of her share of land and the 

plaintiff No. 2 was present at the time of execution of the sale 

deed. Hence it cannot be said that the sale deed is void. This issue 

is decided accordingly. 

 

Decision on Issues No. 7 and 8: 

 

9. From the discussion made above it is clear that the suit is barred 

by limitation and hit by principles of res judicata. The plaintiffs 

have no right, title and interest over the suit land. The right title 

and interest of the defendants No. 2, 3 and 4 over the 1/9th share 

of the properties of Late Rajendra Choudhury have already been 

decided and declared in T.S 5/91 and the plaintiffs cannot now 

agitate the issue of right, title and interest over the said land. 

Hence the plaintiffs are not entitled to the decree as prayed for.  

 

Order    

The suit is dismissed on contest with cost. Parties to bear their 

own costs. 

 Prepare decree accordingly within 15 days. 

Given under my hand and seal of this Court on this the 17th day of 

August 2013. 
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     Syeda Farida Afzal Zinnat 

      Munsiff, Bongaigaon. 

 

 

APPENDIX 

Witness for the plaintiff:-  

1. Jayanti Choudhury 

2. Bhabendra Chandra Choudhury 

3. Nirmal Chandra Roy 

 

Witness for the defendant: -  

1. Dalimi Adhikary 

2. Nagendra Narayan Adhikary 

3. Sudhangshu Ranjan Barman 

4. Shyamali Choudhury 

5. Gautam Kumar Sharma 

6. Sankar Sen 

 

 

 

 

 

 

 

 

 

 

 


