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 IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

BONGAIGAON 
 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

 

 CASE NO: 22(M)/2012 

MINATI BASUMATARY     FIRST PARTY 

     VERSUS 

GOBINDA BASUMATARY     SECOND PARTY 

 

 

U/S 125 of the Code of Criminal Procedure 

 

FOR THE FIRST PARTY: MR. R.K.NATH, ADVOCATE 

 

FOR THE SECOND PARTY: MR.M.WARY ADVOCATE 

 

EVIDENCE RECORDED ON: 7/9/12, 27/11/12, 18/10/12 

 

ARGUMENTS HEARD ON: 6/12/12 

 

JUDGMENT DELIVERED ON: 18.12.2012 

 

   JUDGMENT 

 

1. This proceeding has arisen out of a petition filed by the first party 

under section 125 of the Code of Criminal Procedure claiming 

maintenance allowance @ Rs. 25,000/- per month from the second 

party. 
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2. The case of the first party in brief is that she is the legally married 

wife of the second party. On 11/2/1982 the first party got married 

to the second party and out of their wedlock they have two sons 

and a daughter. They resided in Guwahati because the second 

party had his job there. About ten years ago the second party took 

Smt. Jibiri Brahma to his house as a maid servant. The second 

party started an illicit relationship with Jibiri Brahma behind the 

back of the first party. When the first party came to know about 

this she tried to prevent the second party but the second party did 

not stop. Instead the second party started to torture the first party 

mentally and physically. Compelled by the tortures meted out to 

the first party, she left her husband’s house in the second week of 

February, 2010. Taking advantage of the absence of the first 

party, the second party married Jibiri Brahma. After the first 

party left her husband’s house the second party neither enquired 

about her nor provided her any maintenance. The first party has 

no source of income and she has become the burden of her aged 

husband. It is alleged that the second party is an S.R.T.T. Driver 

and his monthly income is Rs. 89,000/-. Hence this case for 

maintenance.  

 

3. The second party contested the case by filing written statement 

denying all the allegations made in the petition. It is submitted by 

the second party that the first party wilfully left the house of the 

second party with another man and since then she remained 

untraced. It is also stated by the second party that prior to eloping 

with another man the first party stopped performing her marital 

duties and obligations and neglected the second party. So she is 

not entitled to get any maintenance. Hence prayed for dismissal of 

the case. 

 

4. Upon perusal of the pleadings the following points are taken up 

for consideration: 

 

1) Whether the first party has got any just and reasonable ground 

for living separately from the second party? 

2) Whether the second party having sufficient means neglected or 

refused to maintain the first party? 

3) Whether the second party has got the ability to give 

maintenance to the first party? 

4) Whether the first party is entitled to get the maintenance as 

prayed for? 

5. In support of her case the first party adduced the evidences of four 

witnesses and the second party examined himself as well as two 
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other witnesses. I have gone through the arguments put forward 

by the learned counsels of both sides and gone through the 

Evidence on Record. 

 

6. DISCUSSION ON EVIDENCE, DECISION AND REASONS 

THEREOF: 

 

 

POINT NO.1: 

 

7. From the pleadings of the parties as well as the evidence adduced 

by them it is evident that the second party never disputed the 

status of the first party to be his legally wedded wife. First party 

categorically stated that since last two years her husband started 

having illicit relationship with Jibiri Brahma. When the first 

party prevented them the second party started quarrelling with 

her. She had to leave the house of the second party because of the 

daily quarrels and presently she is staying at her parents’ house. 

Ever since she left her husband’s house the second party has not 

provided her any maintenance. When the first party calls the 

second party he tells her to stay at her parents’ place.  

8. The above testimony of the PW1 stands corroborated by the 

testimony of the PW2 Champa Nayak who happens to know both 

the parties. PW2 stated to have visited the house of the second 

party at Guwahati with the mother of the first party where she 

found Jibiri Brahma. PW2 emphatically stated that Jibiri put 

vermillion on her forehead. She also stated that the second party 

does not give any maintenance to the first party. 

9.  PW4 is the Head Assistant of Sub Registrar Office, Bongaigaon 

who was authorised by the Sub Registrar, Bongaigaon to depose 

as to the fact of marriage between the second party and Jibiri 

Brahma. He stated that as per entry No.144/11 dated 8/4/2011 of 

the Marriage Register, the second party married Jibiri Brahma. 

Exhibit 1 is the extract copy of the relevant portion of the 

Marriage Register, 1(1) is the signature of the Marriage Officer. 

10. DW1 and DW2 raised the plea that the first party left his house 

on her own volition because of her affair with another man. But 

their evidences do not inspire confidence as their claims are not 

founded on any believable basis.  Although the second party 

denied having any illicit relationship with the maid servant Jibiri 

Brahma but from the evidence of PW4 it has been established that 

the second party got married to Jibiri Brahma after the first party 

left. 
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Thus from the evidence adduced by the witnesses there remains 

no doubt that the first party had to leave her matrimonial house 

because of the illicit relationship of the second party. In such a 

situation it cannot be said that the first party left the matrimonial 

house without any reasonable and justifiable ground. So it is held 

that the first party has got just and reasonable ground for living 

separately from the second party. Accordingly this point is decided 

in favour of the first party. 

 

 

 POINT NO.2: 

 

11. According to the first party (PW1) since she left the house of the 

second party he neither enquired about her nor provided her any 

maintenance. Her evidence is fully supported by PW3. According 

to the PW1 the second party draws monthly salary of Rs. 89,000/-. 

In support of her claim the first party has submitted the pay slip 

of the second party which has been issued by the Indian Oil 

Corporation, Eastern Region. It shows that the total earnings of 

the second party is around Rs. 89,000/- but his net pay after all 

the deductions is around Rs.50, 000/-. So it comes out that the 

second party has sufficient means to maintain the first party. 

Thus the failure of the second party to provide maintenance to the 

first party clearly establishes that he having sufficient means 

neglected to maintain the first party. This point is decided in 

favour of the first party. 

 

 POINT NO. 3: 

 

 The first party has submitted the salary slip of the second party 

which shows that the second party has a handsome source of 

income and the first party admittedly has no income of her own. 

The second party is an able bodied person and is of sound health. 

Hence he has the ability to maintain his first wife. This point is 

also decided in favour of the first party. 

 

 

 

 POINT NO. 4: 

 

 

12. In view of the discussions and decisions made hereinbefore it is 

held that the first party is entitled to get maintenance from the 

second party. But as regards the quantum of maintenance 
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allowance it is to be noted that the children of the parties are 

residing with the second party. The first party is staying alone. 

Hence in my considered opinion a monthly allowance of Rs. 

16,000/- would be sufficient to meet the necessities of the first 

party.  

 

Order 

In the result, maintenance allowance is granted to the first party at the 

rate of Rs. 16,000/- per month from the date of passing of this order. 

This petition is disposed off accordingly. 

Given under the hand and seal of this court on this the 18th day of 

December, 2012. 

 

       Syeda Farida Afzal Zinnat, AJS 

       J.M (1st CLASS) BONGAIGAON 
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