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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District: Bongaigaon 

 

IN THE ORIGINAL COURT OF THE MUNSIFF BONGAIGAON 

 

Present: - Syeda Farida Afzal Zinnat, AJS 

 

Dated: - 20th day of December 2012 

 

TITLE SUIT (M) NO. : - 50 / 2011 

 

Md. Masadat Ali................................….Plaintiff  

 

Versus 

 

 Msst. Parbin Sultana..............................…..Defendant 

 

 

 

This suit/ case coming on for final hearing on 11th day of December 

2012, in the presence of: 

 

Mr. Abdus Samad and Mr. Jahan Uddin, Advocates for the plaintiff 

 

Mr. S.Ali, Advocate for the defendant 

 

 

And having stood for consideration to this day, the court delivered the 

following judgment. 

 

 

JUDGEMENT 

 

This is a suit for declaration that the plaintiff has divorced the 

defendant and that the divorce is valid under Mohammedan Law. 

1. Plaintiff’s case in brief is that he married the defendant as per 

Islamic Shariat Law on 2.3.1999 and out of their wedlock two 

children were born, one girl child named Arifa Tasneem, now aged 

about 11 years and one male child named Abdul Mumit, aged 

about 7 years. The defendant never was a trustworthy wife and on 

29.1.2009 it came to the notice of the plaintiff that the defendant 

was involved in extra marital affair with the driver of the plaintiff. 

He immediately informed the father of the defendant and sent the 

defendant to her father’s home on 29.1.2009. On 3.2.2009 the 

plaintiff went to the house of the defendant’s father to discuss the 

matter but the father of the defendant ill treated him and he had 



2 
 

Typed by me 
 
Syeda Farida Afzal Zinnat 
Munsiff, Bongaigaon 

to return empty hand. The defendant made the plaintiff sign on a 

compromise deed but she did not return to her matrimonial house. 

Finally on 6.2.2009 the plaintiff uttered three talaq to the 

defendant in presence of proper witnesses. To affirm the three 

talaq, on 6.2.2009, the plaintiff sworn an affidavit before the 

Notary Public, Bongaigaon and sent to the defendant through 

Registered Post A/D which was refused by the defendant. 

2. Again on 26.8.2011 the plaintiff sent written customary talaq-

nama with Pleader’s notice to the defendant to inform her that she 

had been divorced on 6.2.2009, which was received by the 

defendant on 29.8.2011. 

3. It is further the case of the plaintiff that the defendant has got 

married to one Moynul Hoque of Surjyakhata, Dhubri and has 

been leading conjugal life with her husband. Hence this suit for 

declaration that the plaintiff divorced the defendant and that the 

divorce is a valid one under Mohammedan Law. 

4. The defendant contested the suit by filing written statement. The 

defendant stated that the suit is barred by law of limitation, not 

maintainable and that there is no cause of action for the suit. The 

defendant denied that she was divorced by the plaintiff and also 

claimed that the written talaq-nama is not valid. 

5. Further the defendant pleaded that since her marriage to the 

plaintiff the family members of the plaintiff started torturing her 

in demand of dowry for which she lodged an F.I.R on 13.9.2000 

but later on withdrew the same on being requested by the 

plaintiff. On 6.6.2009 the plaintiff married one Nilima Khanom of 

Chapar. It is also stated by the defendant that she filed three 

cases against the plaintiff, namely, G.R.16/2009, G.R.98/2009 and 

C.R.726/2009. That the defendant has challenged the judgment 

and order of the Learned C.J.M. Kokrajhar before the Hon’ble 

Gauhati High Court and the matter of the talaq nama dated 

6.2.2009 is sub judice before the Hon’ble Gauhati High Court. 

Having stated so the defendant prayed to dismiss the suit. 

 

6. Upon the pleadings of the parties my learned predecessor in office 

framed the following issues in this suit- 

 

1) Whether there is cause of action for the suit? 

2) Whether this Court has jurisdiction to try the matter and give 

relief? 

3) Whether the suit is barred by limitation? 

4) Whether the plaintiff divorced the defendant on 6.2.2009 and if 

so, whether the divorce is valid and legal? 

5) Whether the plaintiff is entitled to get the decree? 

6) To what other relief the plaintiff is entitled? 

7) Whether the written talaq-nama sent by the plaintiff on 

26.8.2011 to the defendant in pursuance of the talaq given on 

6.2.2009 which was received by the defendant on 29.8.2011 is a 

customary talaq-nama and whether it is legally valid? 
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7. Besides adducing evidence in affidavit the plaintiff exhibited 

documentary evidence but the defendant failed to cross examine 

the witnesses. 

8. Plaintiff side submitted written arguments. I have gone through 

the argument. My findings on the issues are narrated below. 

 

Discussion on evidence, decision and reasons thereof 

 

 

9.  Issue no. 1: Whether there is any cause of action for the 

suit? 

 

 

10.  Cause of action is a bundle of facts which taken with the law 

applicable to them gives the plaintiff a right to relief against the 

defendant. It consists of every fact which is necessary to be proved 

to entitle the plaintiff to a decree. Here the plaintiff has stated in 

the plaint that he divorced the defendant by pronouncing three 

talaq in front of proper witnesses as per Mohammedan Law. The 

plaintiff is to prove the facts which he asserted in order to entitle 

him to the decree prayed for. Therefore in my considered opinion 

there is cause of action.  Accordingly this issue is decided in the 

affirmative. There is cause of action for the suit. 

 

11.  Issue No. 2: Whether this Court has jurisdiction to try 

the matter and give relief? 

 

 

12. This issue was framed at the instance of the defendant. In 

his written argument the learned senior counsel for the defendant 

has quoted Page 7 of Principle of Mohammedan Law by M. 

Hidayatullah and Ashad Hidayatullah which goes as follows “Now 

that section 5 has been repealed by section 6 of the Dissolution of 

Muslim Marriage Act, 1939; the authority of this case has been 

revived and a suit for dissolution will have to be filed under the 

provision of the Code of Civil Procedure, 1908, i.e. the court of the 

lowest jurisdiction.”  

13. In Syed Shamsuddin versus Munira Begum AIR 1963 AP 

459, in deciding the question of jurisdiction, the Hon’ble High 

Court speaking through Justice S. Raju held that the lower court 

had jurisdiction to entertain the suit. The relevant portion of the 

judgment is cited here for the sake of convenience: “The Shariat 

Act was passed in the year 1937 and, therefore, the provisions of 

Section 7 of the General Clauses Act do apply to the said 

enactment. If so, the position is that as there is no specific 

provision reviving Section 5 of the Shariat Act, the repeal of 

Section 6 of Act VIII of 1939 by Act XXV of 1942, has not the effect 

of reviving the original provision. 

 The lower Court was therefore right in holding that Section 5 of 

the Shariat Act, which vested jurisdiction in the District Courts 
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with regard to the dissolution of Muslim marriages, has not been 

revived. It follows, that the lower Court had jurisdiction to 

entertain the suit and the contention of the learned counsel for the 

petitioner to the contrary cannot be sustained.” 

 From the above discussion I come to the conclusion that the 

repeal of section 6 of the Dissolution of Muslim Marriage Act, 

1939 does not have the effect of reviving section 5 of the Shariat 

Act and hence this Court has jurisdiction to try this suit. This 

issue is decided in the affirmative.  

 

 

14. Issue No. 3: Whether the suit is barred by limitation? 

 

15. This is a declaratory suit. Article 58 of the Limitation Act 

1963 provides that to obtain any declaration the period of 

limitation is three years and the time from which the period 

begins to run is when the right to sue first accrues. In this case 

the right to sue first accrued when the defendant alleges to have 

verbally divorced his wife i.e. on 6.2.2009. The plaintiff has filed 

this suit on 2.9.2011 which is clearly within three years from the 

date on which the right to sue first accrued. Hence this issue is 

decided in the negative. The suit is not barred by limitation. 

 

16. For the sake of convenience issues number 4 and 7 are taken 

up together as these two issues are inter-related. 

 

17. Issue No. 4: Whether the plaintiff divorced the defendant on 

6.2.2009 and if so, whether the divorce is valid and legal? 

 

      Issue No. 7: Whether the written talaq-nama sent by the 

plaintiff on 26.8.2011 to the defendant in pursuance of the talaq 

given on 6.2.2009 which was received by the defendant on 

29.8.2011 is a customary talaq-nama and whether it is legally 

valid? 

 

 

 

18. Plaintiff has adduced the evidence on affidavit of three 

witnesses. Plaintiff has stated that the plaintiff divorced the 

defendant on 6.2.2009 in the presence of witnesses Moinul Hoque, 

Nasiruddin Ahmed, Morjina Begum, Toib Ali and Monowar Ali 

and other family members. Plaintiff sworn an affidavit on the 

same day and sent it to the defendant through registered post. 

Thereafter on 26.8.2011, the plaintiff sent a customary written 

talaq-nama through registered post A/D to the defendant along 

with an Advocate notice. PW2 and PW3 also stated in similar 

fashion in support of the plaintiff’s case. 
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In his written argument the learned counsel for the plaintiff has 

quoted some provisions of Mohammedan Law from Principles of 

Mohammedan Law to support his case. But I respectfully 

disagree with the said provisions which seem to favour the 

husband more than the wife in acknowledging oral divorce and 

support the divorce of a Mohammedan wife at the mere whim 

and caprice of the Mohammedan Male. There are a number of 

decisions of the Hon’ble High Courts which dissents from this 

view. In 2003 (1) Bom. C.R 740  Dagdu S/o Chotu Pathan, 

Latur vs. Rahimbi Dagdu Pathan, Ashabi Minor D/o 

Dagdu Pathan and Nasimatbi Minor D/o Dagdu Pathan it 

was held by the Hon’ble Bombay High Court that 

 

 

“In the written form of Talaq there is no prescribed 

format but the conditions for effective or proper Talaq, 

as are applicable in the oral form of Talaq, are also 

applicable to the written form of Talaq and the 

pronouncements of divorce are required to be 

communicated to the wife. In the absence of words, 

showing a different intention, a divorce in writing 

operates as an irrevocable divorce and takes effect 

immediately on its execution. Such a Talaq in writing is 

required to be addressed to the wife and absence of such 

an address leads to ineffective/invalid Talaq. The 

husband must address to his wife and pronounce the 

Talaq in writing. If such a pronouncement is not 

addressed to the wife it becomes ineffective and invalid. 

The above discussion does indicate that mere 

pronouncement of Talaq by the husband or merely 

declaring his intentions or his acts of having pronounced 

the Talaq is not sufficient and does not meet the 

requirements of law. In every such exercise of right to 

Talaq the husband is required to satisfy the 

preconditions of arbitration for reconciliation and 

reasons for Talaq. Conveying his intentions to divorce 

the wife is not adequate to meet the requirements of 

Talaq in the eyes of law. All the stages of conveying the 

reasons for divorce, appointment of arbiters, the arbiters 

resorting to conciliation proceedings so as to bring 

reconciliation between the parties and the failure of such 

proceedings or a situation where it was impossible for 

the marriage to continue, are required to be proved as 

condition precedent for the husband's right to give Talaq 

to his wife. It is, thus, not merely the factum of Talaq but 

the conditions preceding to this stage of giving Talaq are 

also required to be proved when the wife disputes the 

factum of Talaq or the effectiveness of Talaq or the 

legality of Talaq before a Court of law. Mere statement 

made in writing before the Court, in any form, or in oral 
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depositions regarding the Talaq having been pronounced 

sometimes in the past is not sufficient to hold that the 

husband has divorced his wife and such a divorce is in 

keeping with the dictates of Islam. 

Even in case of irrevocable Talaq in the presence of a 

Qazi or the wife’s father or two witnesses the factum of 

this form of Talaq is required to be proved, if challenged 

before a competent Court in appropriate proceedings. 

This may involve examining either the Qazi or the father 

or the witnesses.” 

 

19. Similarly there are decisions of Hon’ble Gauhati High Court 

which are in tune with the above decision of the Bombay High 

Court and had dissented from the view that where a husband 

makes a statement that he had divorced his wife sometime in the 

past and wife denies it, then the statement itself should be 

regarded as amounting to a declaration of divorce as on the date 

on which the statement is made.  I would like to cite a decision of 

the Hon’ble Gauhati High Court which has expressed similar 

views as that of Bombay High Court. In (1981)1 GLR 358, the 

Hon’ble Gauhati High Court speaking through Justice Baharul 

Islam held that talaq must be for reasonable cause and be 

preceded by attempts at reconciliation between husband 

and wife by two arbiters, one from the wife’s family other 

from husband’s. If attempts fail talaq could be effected. An 

attempt at reconciliation by two relations – one each of 

parties, was an essential condition precedent to talaq. 

20. In the case at hand the plaintiff has not fulfilled any of the 

conditions precedent to a valid talaq. There were no attempts at 

reconciliation between the plaintiff and the defendant. Plaintiff 

has failed to adduce any evidence to the effect that arbiters from 

the family of both the plaintiff and the defendant attempted to 

reconcile between the husband and wife which renders the talaq-

nama as well as the oral talaq void and ineffective. Hence in my 

considered opinion the talaq date 6.2.2009 and the talaq-nama 

dated 26.8.2011 are not valid. These two issues are decided 

accordingly. 

 

 

21. Issues number 5 and 6 are taken up together for the sake of 

brevity. 

       Issue No. 5: Whether the plaintiff is entitled to get the decree? 

  Issue No. 6: To what other relief the plaintiff is entitled? 

 

 

22.  From the discussions made above it is established that the 

plaintiff has failed to prove his case. Therefore the plaintiff is not 

entitled to the decree as prayed for. 

Issues are decided accordingly. 
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Order    

 

The suit of the plaintiff is dismissed on contest with cost. 

 Prepare decree accordingly within 15 days. 

Given under my hand and seal of this Court on this the 20th day of 

December 2012. 

 

      Syeda Farida Afzal Zinnat 

      Munsiff, Bongaigaon. 

 

 

 

 

 

 

 

 

 

APPENDIX 

Witness for the plaintiff:-  

 

 

1. PW1 : Md. Masadat Ali 

2. PW2 : Moinul Hoque 

3. PW3: Morjina Begum 

 

Witness for the defendant: -  

 

Nil 

 

3. Exhibits for the plaintiff:    

 

Exhibit 1: written talaq-nama sent to the defendant on 26.8.2011 

Exhibit 1 (i): signature of plaintiff 

Exhibit 1 (ii) and 1 (iii): signatures of witnesses 

Exhibit 2: Advocate Notice sent to the defendant 

Exhibit 3: Registered A/D Card returned to the Advocate 

Exhibit 4: Certified Copy of Judgment and Order passed in C.R. 

Case No. 30/2009 dated 30.12.2011 passed by Learned C.J.M 

Bongaigaon 

 

1. Exhibits for the defendant: Nil 
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