
              HIGH COURT FORM NO. (J) 2 
 
        HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
District :  Bongaigaon 
 
        IN     THE      ORIGINAL      COURT     OF     THE      MUNSIFF,      BONGAIGAON 
 
Present  :-     A.M.Md.Mahiuddin. M.Sc;LL.B. 
 
 
                                                             Monday,  the  9th  day of November, 2009 
 

   Title Suit    No. 11  of 2007. 
 
 
                                   Sri Manik Ch. Barua.........................…….Plaintiff 
 
                    Versus 
 
          Smt. Malati Baruah and Others.     .....................  Defendants 
 
                  This suit/case coming on for final hearing on 21.10.09, in the presence of  
 
 
         Sri  N.K. Ghose.                                                                   
 
                                             .................Advocate    for    Plaintiff 
 
 
 
        Sri  D. J. Mukharjee, Sri S.N. Brohmo Chaudhury 
                             ..................Advocates    for    Defendants. 
 
           and having stood for consideration to this day, the Court delivered the following judgment :- 
 
 

  
 
 
    J  U  D  G  M  E  N  T 
 

 

1. The factual matrix of the Plaintiff’s case is that, the Plaintiff is the owner and 

possessor of a plot of land measuring 1 Katha 5 Lechas, covered by Dag No. 432, of 

Periodic Patta No. 240 of  Khatian No. 173, situated at Dolaigaon , Dehi Birjhora of 

Bongaigaon Revenue Circle, which is more specifically mentioned as the Suit land in the  

Schedule of the Plaint. That, the Defendant No.1 and the Proforma Defendant No.1 are the 

mother and the sister of the Plaintiff respectively. The Plaintiff submitted that, originally a 

total plot of land measuring 2 Katha 10 Lechas, covered by Dag No. 432 of Periodic Patta 

No. 240 [ Khatian No. 173] situated at Dolaigaon under Dehi Birjhora of Bongaigaon 

Revenue Circle was purchased by his father late Bimal Kanti Baruah in his mother’s name 

i.e. in the name of the Defendant No.1 Smt. Malati Baruah from his own money in the year 

1981 from its previous owner Sri Ram Bahadur Chhetry , through a Registered Sale Deed,  
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bearing No. 1583 of the Sub-Registrar, Abhayapuri and took delivery of possession. After 

the purchase, the father of the Plaintiff constructed a house in one part of the land and 

started to reside thereon along with his family. As the time and season passed, the father of 

the Plaintiff expired, his sisters got married and the Plaintiff started to live with the 

Defendant No.1 along with his family in the said house. It is further stated that, the mother 

of the  Plaintiff i.e. the Defendant No.1 being the owner and possessor of the said plot of 

land measuring 2 Katha 10 Lechas, out of natural love and affection gifted a plot of land 

measuring 1 Katha 5 Lecha i.e. the suit land out of the total land  to his sister i.e. the 

Proforma Defendant No.1 through a Registered Gift Deed, bearing No. 853 dated 26.6.1990 

with delivery of possession, which was accepted by the Proforma Defendant No.1 Smti 

Anima Barua duly.  

 

2. That, the Proforma Defendant No.1 later on considering the service given by the 

Plaintiff towards his mother and the sisters and out of natural love gifted the said suit land to 

the Plaintiff through a Registered Gift Deed , bearing No. 86 dated 3.2.1994. That, the 

Plaintiff duly accepted the said gift of his sister and took delivery of possession from her 

and till filing of the suit is in possession of the same by demarcating the said plot of land 

from the total land by constructing brick wall thereon.  

 

3. Now, the Plaintiff alleges that, the Defendant No.1 by suppressing the real fact and 

with an ulterior motive transferred the suit land to the Defendant No.2 without the 

Knowledge of the Plaintiff. The said transfer of property had been done with the aid of 

Proforma Defendant No.2, who without ascertaining the actual and physical position and 

status of the suit land issued No Objection Certificate in favour of the Defendant No. 1 & 2 

in respect of the said transfer of land vied N.O.C. No. BDA/LD & 17/8/2007/706/9098 

dated 11.1.2007.  

 

4. It is further alleged that, the Defendant No.2 after purchasing the suit land illegally 

on 25.2.2007 tried to encroach over the same forcibly with a view to take possession of it. 

But at the strong objections and resistance by the Plaintiff, the attempt was foiled. Now the 

Defendant No.2 threatening the Plaintiff to take possession of the suit land at any time. As 

such, the Plaintiff filed this suit against the Defendants alleging the said transfer of the suit 

land by the Defendant No.1 to the Defendant No.2 is illegal and has no legal value and 

accordingly the Defendant No.2 has no right, title and interest over it and prayed for a 

decree of declaration that, the Plaintiff has right, title and interest over the suit land, for 

confirmation of possession over it,  with a decree of declaration that, the said transfer of the 

suit land by the Defendant No.1 to the Defendant No.2 is illegal and has no legal value and 

void ab-initio , that, the Defendant No.2 has no right, title and interest over the suit land and 

with injunctions both in the form of temporary and permanent along with costs of the suit. 

 

5. The Defendant No.1 & 2 and Proforma Defendant No.1 has contested the suit by 

filing their written statement denied the contentions of the Plaintiff specifically and  
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contended inter-alia that, there is no cause of action for the suit, rather the suit is not 

maintainable and bad for the non-joinder of necessary parties, the suit is barred by the law of 

limitation, estoppels, acquiescence   and also not properly valued.  

 

6. The basic story of the Defendant No.1 and Proforma Defendant No.1 is that, the 

Plaintiff filed this suit against them suppressing the material facts and by concoction of 

some other facts. It is stated that, the Defendant No.1 herself purchased the land measuring 

2 Katha 10 Lechas, covered by Dag No. 432 of Periodic Patta No. 240 [ Khatian No. 173] 

situated at Dolaigaon under Dehi Birjhora of Bongaigaon Revenue Circle in the year 1981 

from its previous owner Sri Ram Bahadur Chhetry , through a Registered Sale Deed, 

bearing No. 1583 of the Sub-Registrar, Abhayapuri and took delivery of possession. The 

said plot of land was purchased by the Defendant No.1 out of her own savings, money 

obtained from the sell of her own ornaments and obtained from her matrimonial home. After 

the purchase, the Defendant No.1 constructed a house in one part of the land and started to 

reside thereon along with her family, including the Plaintiff. 

 

7. As the time and season passed, the husband of the Defendant No.1 expired, the 

daughters got  married and she started to live with the Plaintiff along with his family in the 

suit land/premises. As never been expected by the Defendant No.1, she had to face ill 

treatment and neglect at the end of the Plaintiff and his family and she had to run from pillar 

to post for her treatment, clothing and shockingly for the food also. At that time, finding a 

loving, caring and sympathetic touch from the Proforma Defendant No.1 i.e.  Smti Anima 

Barua, the youngest daughter , the Plaintiff out of natural love and affection gifted the 

vacant portion of her land i.e. the suit land , measuring 1 Katha 5 Lecha, to her through a 

Registered Gift Deed, bearing No. 853 dated 26.6.1990 with delivery of possession, which 

was accepted by Smti Anima Barua accordingly.  

 

8. A couple of years after the execution of the Gift Deed in favour of Proforma 

Defendant No.1 i.e. Smti Anima Barua, the Plaintiff approached Smti Anima Barua and 

made to her an offer that, if she transfers the said gifted plot of land in his name, he will 

maintain and look after their mother properly for the rest of her life. Having an interest on 

the wellbeing of her mother, Smti Anima Barua found the offer good and accordingly she 

executed a  Registered Gift Deed , bearing No. 86 dated 3.2.1994 in respect of the suit  land 

and transferred the said plot in the name of the Plaintiff. But the Plaintiff never accepted the 

gift and he was never put into the possession of the suit land. The Plaintiff and his wife 

started to torture the Defendant No.1 both physically and mentally. The torture escalated day 

by day like the mercury in the day light of summer and ultimately culminated in the last part 

of the year 2006 when the Defendant No.1 had been driven out from her house and suit 

premises. Thereafter, the Defendant No.1 initially took shelter in the house of the Proforma 

Defendant No.1 and ultimately to maintain her lively hood in consultation and at the 

instance of the Proforma Defendant No.1 sold the suit land to the Defendant No.2 with  
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delivery of possession. It is pertinent to mention here that, the Defendant No.1 and Proforma 

Defendant No.1 alleged that, as the Plaintiff did not accept the gift of the suit land to him by 

the Proforma Defendant No.1, the subsequent transfer of the suit land in the name of the 

Defendant No.2 had been done. After the said transfer, the Defendant no.2 obtainer 

necessary permission of the Bongaigaon Development Authority and constructed a 

boundary wall thereon. As such, it is alleged that, the right, title, interest and the possession 

of the suit land belongs to the Defendant No.2 and not to the Plaintiff. Accordingly, the 

Plaintiff has no right to file this suit and the suit is liable to be dismissed.  

 

9. The Defendant No.2 in his written statement denied the claim of the Plaintiff that, 

the Plaintiff has right, title, interest and possession over the suit land. It is stated that, the 

Defendant No.2 was kept in total darkness by the Defendant No.1 and the Proforma 

Defendant No.1 about the alleged gift of the suit land by the Defendant No.1 to the 

Proforma Defendant No.1. But it is a fact that, at the time of his purchase of the suit land 

from the Defendant No.1, the Proforma Defendant No.1 was one of the witnesses to the 

transfer of the property. It is further stated that, the suit land is adjacent to the main plot of 

land where the Plaintiff resided. That, after the execution of the Registered Deed of 

Agreement for Sale, necessary permission for the sale was obtained by the Defendant No.1 

from the Bongaigaon Development Authority, valid Registered Sale Deed in favour of the 

Defendant No.2 was duly executed and vacant possession of the suit land was handed over 

to the Defendant No.2 at the knowledge of the Plaintiff. Mutation of the suit land in the 

name of the Defendant No.2 was ordered after proper verification of his possession by the 

Revenue Authority. As such, the Defendant No.2 has a good right, title, interest and 

possession over the suit land. Moreover, the boundary wall of the suit premises is 

constructed by the Defendant No.2 after getting necessary permissions from the Chairman, 

Bongaigaon Development Authority i.e. the Proforma Defendant No.2. In the premises of 

the above mentioned facts and circumstances, the Defendant No.2 prayed for the dismissal 

of the suit.  

 Since the Proforma Defendant No.2 did not contest the suit, the suit proceeded ex-

parte against it.  

 

   10.             After hearing the parties and going through the records of the case, my learned 

predecessor was pleased to frame the following issues.  

Issues 
 

                                 1. Whether there is cause of action ? 
 

                                       2. Whether the suit is bad for non-joinder of necessary parties ? 
 

        3. Whether the Plaintiff has got  right ,title, interest over the suit land ? 
 
        4. Whether the suit is under valued ? 
 
       5. Whether the possession of the suit land was handed over to the Plaintiff 
              by virtue of the gift made by Proforma Defendant in favour of the   
               Plaintiff as alleged and whether the Plaintiff has been in possession of  
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               the suit land on the strength of the said gift ? 
 
      6.  Whether the transfer of the suit land by way of sale by Defendant No.1  
               in favour of Defendant No.2 is illegal ? 
 
      7. Whether the Plaintiff is entitled to the decree in his favour ? 

 
 8. To what relief/reliefs the Plaintiff is entitled  ? 

 
 
 
        11.        At the time of trial, the Plaintiff, Sri Manik Ch. Barua examined himself as 

P.W.-1, Sri Khagendra Ch. Pathak as P.W.-2 and exhibited some documents. On the other 

hand, the Defendant No.1 Smt. Malati Barua examined  herself as D.W.-1, Smt. Anima 

Baruah as D.W.-2, Defendant No.2 Sri. Ashok Majumdar as D.W.-3 and Sri Sankar 

Sarma as D.W.-4 and also exhibited some document. 

 

                     DISCUSSION, DECISION  AND  THE REASONS THERE OF 
 
12. I have heard the arguments advanced by Sri N.K.Ghose the learned counsel of the 

Plaintiff and  Sri D.J.Mukharjee and Sri S.N. Brohmo Chaudhury, the learned counsels of 

the Defendants, perused the case record and gone through the evidences available on record 

along with the exhibits. The rival contentions of the learned counsels have been considered.  

 

     Issue No.-1    

 

13. From the pleadings of the parties it appears that, the Plaintiff alleges that, during the 

subsistence of his legal right, title , interest and possession over the suit land, the Defendant 

No.1 without having any right over it had transferred the suit land by way of sale to the 

Defendant No.2 without his knowledge and that, the Defendant No.-2 tried to dispossess 

him from the suit land illegally on 25.2.2007. On the other hand, the defendants claimed 

that, though the suit land had been gifted to the Plaintiff by the Proforma Defendant No.1, 

he did not accept the same and as such he has no right over the suit land. Further as the 

Defendant No.1 was the original owner of the suit land, she sold the it to the Defendant 

No.2 in presence of the Proforma Defendant No.1, to whom she once gifted the suit land. As 

such, the Defendant No.2 is now the actual owner of the suit land having physical 

possession over the suit land.  

 

14. Cause of action arises when a party asserts a fact and the other denies the same. In 

view of the above discussions, I am of the considered finding that, there exist a definite 

assertion and denial of facts which leads to a cause for filing of the suit. Accordingly, this 

issues is decided in affirmative, in favour of the Plaintiff.  

 

Issue No.-2   

 

15. The learned counsel for the Defendants submitted that, Smt. Rekha Baruah being  
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the daughter of Late Bimal Kanti Baruah as well as present Defendant No.1, is one of  the 

necessary parties to this suit and as she has  not been made a party, this suit suffers from 

non-joinder of necessary parties. On the other hand, the learned counsel for the Plaintiff 

submitted that, Smt. Rekha Baruah is not a necessary party to this suit. 

 

16. It is pertinent to mention here that, a necessary party is one whose presence is 

indispensable to the constitution of the suit, against whom the relief is sought and without 

whom no effective order can be passed. A proper party on the other hand is that, in whose 

absence an effective order can be passed, but whose presence is necessary for a complete 

and final decision on the question involved in the proceeding.[ Awas Enam Vikas Parishad 

v. Gyan Devi, AIR 1995 SC 724]. 

 

17. Where a person, who is necessary or proper party to a suit has not been joined as a 

party to the suit, it is a case of non-joinder. On the other hand, if two or more persons are 

joined as plaintiffs or defendants in one suit in contravention of Order 1, Rules 1 & 3, of 

C.P.C. and they are neither necessary nor proper parties, it is a case of mis-joinder of 

parties. 

             

18. Now after going through the submissions and perusing the case record, I am of the 

considered view that, since this is not a dispute regarding inheritance of property and since 

the suit land had been transferred by the Defendant No.1 during her life time to the 

Proforma Defendant No.1 and as no relief has been sought for against Smt. Rekha Baruah, 

she is not a necessary party to this suit. Furthermore, if a decree is passed in this suit, it can 

easily be executed without the presence of Smt. Rekha Baruah.   

  Accordingly, this issue is decided in negative in favour of the Plaintiff. 

 

Issue No. 3   

 

19. After going through the pleadings of the parties and the submissions made by the 

learned counsels representing the parties, it becomes clear that, both the parties have 

admitted the facts that, the Defendant No.1 Smt. Malati Baruah is the registered owner of 

the plot of land measuring 2 Katha 10 Lechas, of which the suit land is a part, covered by 

Dag No. 432 of Periodic Patta No. 240 [ Khatian No. 173] situated at Dolaigaon under Dehi 

Birjhora of Bongaigaon Revenue Circle on the strength of a Registered Sale Deed, bearing 

No. 1583 dated 2.3.1981 of the Sub-Registrar, Abhayapuri. This fact has been substantiated 

by the said Registered Sale Deed bearing No.1583 of 1981, which is produced in original by 

the Plaintiff and exhibited as Ex.1. It has also been admitted by the parties relevant to this 

fact that, said Smt. Malati Baruah i.e. Defendant No.1 out of natural love and affection 

gifted a plot of land measuring 1 Katha 5 Lecha i.e. the suit land out of the total land to her 

daughter i.e. the Proforma Defendant No.1 Smt. Anima Baruah, through a Registered Gift 

Deed, bearing No. 853 dated 26.6.1990 with delivery of possession, which was accepted  
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by the Proforma Defendant No.1 Smti Anima Barua duly. This Registered Deed of Gift 

has also been produced in original and exhibited as Ex.2 by the Plaintiff. Further it has been 

admitted by the parties relevant to this fact that, the Proforma Defendant No.1 Smti Anima 

Barua again transferred the said suit land in the name of the Plaintiff by way of gift through 

a Registered Gift Deed , bearing No. 86 dated 3.2.1994. This deed of gift has also been 

produced in original and exhibited by the Plaintiff as Ex.3.  

 

20. Now, at this point, the dispute arises. As per the version of the plaintiff, after being 

received the suit land on gift from his sister i.e. Proforma Defendant No.1, he took delivery 

of possession of the same and developed the suit land by earth filling and by constructing  

boundary fencings and till date he is in possession of the suit land. Accordingly, the Plaintiff 

claimed that, he has the right, title, interest and possession of the suit land. On the other 

hand, the Defendant No.1 and Proforma Defendant No.1 contended that, though the suit 

land has been gifted to the Plaintiff by the Proforma Defendant No.1 on condition that, the 

Plaintiff will maintain and look after their mother properly for the rest of her life, but the 

Plaintiff neither looked after their mother nor accepted the gift and as such he was never put 

into the possession of the suit land.  

 

21. Now, we have to see that, whether the plaintiff accepted the gift of the suit land by 

the Proforma Defendant No.1 or not ? On this point, the learned counsel Sri D.J Mukharjee 

representing the Defendant and the Proforma Defendan No.1 pointed out that, in Ex.-2 it is 

specifically mentioned that, the Proforma Defendant No.1 Smt. Anima Baruah accepted the 

said gift of the suit land from her mother i.e. the Defendant No.1. But in Ex.-3, there is no 

such acceptance by the Plaintiff, which reflects that, the alleged gift of the suit land has not 

been accepted by the Plaintiff. On the other hand, the learned counsel for the Plaintiff Sri 

N.K. Ghose submitted that, in order to accept a gift, it is not needed that, the fact of 

acceptance should be written in the gift deed. Acceptance of gift can be established through 

no of circumstances.  

 

22. It is pertinent to mention here that, in Samarathi Devi   v.   Parasuram pandey, AIR 

1975 Pat 140, it has been held that- acceptance of gift deed by the donee is acceptance of 

gift. The fact of acceptance can be established by different circumstances, such as by the 

donee’s taking possession of the property or by possession of the deed of gift alone. 

 

23. In this particular suit also, we have seen that, the original Registered Gift Deed , 

bearing No. 86 dated 3.2.1994 through which the suit land had been transferred to the 

Plaintiff by the Proforma Defendant No.1 has been produced by the Plaintiff himself. As 

such, we can easily conclude that, the said gift of the suit land was duly accepted by the 

Plaintiff. Accordingly, in my considered opinion, in absence of specific revocation of the 

gift by the donor before the same had been accepted by the Plaintiff, confers an absolute 

right, title and interest o him over the gifted suit land. As such, this issue is decided in 

affirmative in favour of the Plaintiff.       Contd.. 
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Issue No.-4   

 

24. As per section 4 of the Suit Valuation Act,1887, the valuation of relief in certain 

suits relating to land not to exceed the value of the land, which goes as-Where a suit 

mentioned in the Court-fees Act, 1870 (7 of 1870), section 7, paragraph iv, or Schedule II, article 

17, relates to land or an interest in land of which the value has been determined by rules under 

the last foregoing section, the amount at which for purposes of jurisdiction the relief sought in the 

suit is valued shall not exceed the value of the land or interest as determined by those rules. 

 

25. On perusal of the plaint, it is found that, the plaintiff has filed this suit against the 

defendants praying for the declaration of his right, title and interest over the suit land along 

with some other declarations  and for injunction. The assessment of court-fees on a suit 

falling under any of the clauses of section 7(iv) of the Court Fees Act, 1870 depends on the 

amount shown in the plaint or memo of appeal as the value of the suit for the purpose of the 

court-fees; but this in turn must depend on a figure to be fixed by the plaintiff himself.  

 

26. In view of the decision of the Hon'ble Apex Court in Sathappa Chettiar v. 

Ramanatham Chettiar reported in AIR 1958 SC 245, the plaintiff has been given liberty to 

value his suit for the purpose of court-fees. Further it has be held by the Hon'ble Apex 

Court   in the case of Tara Devi v. T.R.K.Maharaj reported in AIR 1987 SC 2085 that the 

valuation made by the plaintiff has to be accepted by the Court, unless it is arbitrary , 

unreasonable and deliberately under estimated.  

 

27. In this particular case, it is found that, the Plaintiff valued his suit at Rs. 1,00,000/-    

( Rupees One Lac only). From the evidence on record, it appears that, the value of the suit 

land revolves in an around Rs. 1,00,000/- ( Rupees One Lac only). Ex.-3 also reveals that, at 

the time of the gift, the suit land was valued at Rs. 10,000/- ( Rupees Ten Thousand only). 

In view of the above facts,  I find that the valuation of the suit is not unreasonable and is not 

grossly undervalued.  

 Accordingly this issue has been decided in affirmative in favour of the plaintiff. 

 

      Issue No. 5  

 

28. Perusal of the pleadings and the evidence on record reveals that, it is an admitted fact 

by the Defendant No.1 and the Proforma Defendant No.1 that, at the time of the gift of the 

suit land by the Defendant No.1 to the Proforma Defendant No.1, the possession of the suit 

land had also been given to the Proforma Defendant No.1. The gift was duly accepted by the 

Proforma Defendant No.1. As such, the Proforma Defendant No.1 became the owner and 

the possessor of the suit land by virtue of the Registered Gift Deed, bearing No. 853 dated 

26.6.1990. But it is alleged by the Defendant No.1 and the Proforma Defendant No.1 that,  
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after the suit land had been gifted to the Plaintiff, he did not accept the same and 

accordingly the possession of the suit land never transferred in his favour. But in issue no. 3 

it is clearly seen that, the Plaintiff duly accepted the said gift of the Proforma Defendant 

No.1. Now, we have to see whether after acceptance of the gift, the possession of the suit 

land had been transferred in favour of the Plaintiff or not ? To get a reasonable answer, I 

have once again carefully perused the Ex.-3, which is the original Registered Gift Deed , 

bearing No. 86 dated 3.2.1994 through which the said transfer took place and find that, at 

the time of making the gift, the Proforma Defendant No.1 also transferred the possession of 

the suit land in favour of the plaintiff. As such we can presume that, the Plaintiff had been in 

possession of the suit land on the strength of the said Gift Deed i.e. Ex.-3. On the other 

hand, though the Defendant No.-2 claimed that, he is in possession of the suit land by 

producing and exhibiting some documents issued by the Bongaigaon Development 

Authority, but as the Defendant No.2 could not claim his right, title , interest and possession 

over the suit land by a counter claim and prove the same, the exhibited documents, in my 

considered opinion, are not sufficient to establish his claim. In view of the above facts and 

discussions, this issue is decided in affirmative in favour of the Plaintiff.  

 

      Issue No. 6    

 

29.  In this regard, the learned counsels for the Defendants submitted that, the Proforma 

Defendant No.1 gifted the suit land to the Plaintiff on condition that, he will maintain their 

mother i.e. the Defendant No.1 for the rest of her life. On that condition the Ex.-3 was 

executed. The learned counsels for the Defendants submitted further that, as the Plaintiff 

failed to comply the condition of the gift, the gift automatically revoked and the right, title 

and interest over the suit land reverted to the donor i.e. the Proforma Defendant. 

Furthermore, as the Proforma Defendant No.1 was one of the witnesses to the execution of 

the Registered Sale Deed , bearing No. 1034 dated 19.12.2006, which was exhibited as Ex.- 

Ja,  by the Defendant No.1 in favour of the Defendant No.2 through which the suit land was 

transferred to the Defendant No.2, the said transaction is a valid one and operative in law. 

On the other hand, the learned counsel for the Plaintiff submitted that, as Ex.- Ja was 

executed while the Plaintiff was holding the right, title, interest and possession of the suit 

property , the sale was illegal and invalid.  

 

 30.       Now, we have to see, whether the Defendant No.1 had the right, title over the suit 

land while she transferred the same in favour of the Defendant No.2 or not ? In order to get 

a reasonable answer , I have gone through the Ex.-3 carefully and find that, as alleged by  

the learned counsels for the Defendants, there is no such clause in that, the suit land had 

been gifted to the Plaintiff so that he maintains the Defendant No.1 for rest of her life. As 

such, I find that, the submission of the learned counsels for the Defendants holds no ground. 

Moreover, if there be a direction in a gift deed that, the donee should maintain the donor till 

his death, it will not make the gift a conditional one. If the terms of the gift deed were that, 
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There had been an absolute transfer of the property in favour of the donee, such a direction 

for maintenance shall be regarded only as an expression of pious wish on the part of the 

donor. When there was no condition of revocation of gift deed to the effect that, the gift 

deed would be revoked in case services agreed to be provided by the donee were stopped, 

the gift deed can not be said to be conditional and revocable one. Perusal of the pleadings 

and the evidences on record does not reveal the existence of any such condition that, if the 

Plaintiff fails to maintain the Defendant No.1, the gift of the suit land to him by the 

Proforma Defendant No.1 will be revoked. In view of the above discussions and the 

findings, I am of the considered finding that, since the gift had not been revoked by the 

Proforma Defendant No.1, the question of holding a right, title by the Defendant No.1 to 

transfer the suit land in favour of the Defendant No.2 does not arise. Furthermore, the fact 

that, the Proforma Defendant No.1 was one of the witness in Ex.-Ja, through which, the suit 

land had been subsequently transferred by the Defendant No.1 in favour of the Defendant 

No.2 does not give the Defendant  No.1 a right to transfer a property over which she had 

rescinded her right long back and the right never reverted to her again. 

  

31. In view of the above mentioned facts and circumstances, I find that, the Defendant 

No.1 without having a legal right over the suit land at the time of transfer, had transferred 

the suit land through Ex.-Ja in favour of the Defendant No.2 and accordingly, I find the said 

sale of the suit land to be illegal and in operative in law. As such, this issue is decided in 

affirmative in favour of the Plaintiff.  

 

Issue No.- 7 & 8  

     

32. For the convenience of decisions, these two issues are clubbed together and 

discussed accordingly. 

 
33. After going through the discussions made above and in view of the findings in the 

foregoing issues, it is crystal clear that, the Plaintiff has been able to prove his case 

establishing his right, title, interest and possession over the suit land. It is also seen that, the 

Defendant No.1 without having any right, transferred the suit land to the Defendant No.2 

illegally. Accordingly it is found that, though the Defendant No.2 purchased the suit land 

bona fide with a good value through registered document, these documents can not be acted 

upon and are not operative in law. As such, the Defendant No.2 has no right, title and 

interest over the suit land.  

 

34. Moreover, from the discussions made above, I am of the considered finding that, the 

Plaintiff has also been able to show a prima-facie case. As the Plaintiff established his right, 

title, interest and possession over the suit land negating the claim of the Defendants, I am of 

the considered finding that, balance of convenience and fact of irreparable loss are also in 

favour of the Plaintiff for granting a permanent injunction in this case, restraining the  
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 Defendants and their men, agent etc, from entering the suit land.   

Hence, these two issues are also decided in affirmative in favour of the Plaintiff.  

 

35. ORDER 

In view of the above made discussions and the decisions in the issues, I am of 

the considered finding that, the Plaintiff has been able to prove his claim and 

accordingly it is declared that, the Plaintiff has its right, title, interest and 

possession over the suit land. The confirmation of the Plaintiff’s possession over the 

suit land is hereby confirmed. It is further found that, the claim of the Defendant No. 

2 is not tenable and accordingly it is declared that, the sale of the suit land by the 

Defendant No.1 to the Defendant No.2 through Sale Deed no 1034 of 2006 is illegal 

and in-operative in law. As such, the Defendant No.2 has no right, title, interest and 

possession over the suit land. Further a permanent injunction is granted against the 

Defendants and their men, agent etc. restraining them from interfering into the 

peaceful possession of the Plaintiff over the suit land and it is also directed that, the 

Defendant No.1 and Defendant No.2 shall bear the cost of the Plaintiff’s suit.  

 Accordingly, in the premises of the above directions, the suit of the Plaintiff 

is decreed, on contest, with cost. Prepare the decree in accordance with the 

judgment and order.   

 

 

The operative part is pronounced in the open Court. 
 

   This judgment is pronounced in the open Court, which is given under 

my hand and seal of the Court , on this   9th  day of November ,2009. 

 

   
 

 
 (A.M.Md. Mahiuddin.) 

                  Munsiff, Bongaigaon. 
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     A  P  P  E  N  D  I  X 
 
 
A.  Plaintiff's exhibits :          Ext.-1   -   The Original copy of the Registered Sale     
         Deed No.- 1583 dated 2.3.1981. 
 

           Ext.-2 – The Original copy of the Gift Deed No. 853 dated 26.6.1990. 
 

Ext.-2(1)- The signature of the Proforma Defendant No.1. 
 

Ext.-3 -  The Original copy of the Gift Deed No. 86 dated 3.2.1994. 
 

Ext.-3(1) to 3(6) - The signatures of the Proforma Defendant No.1.. 
 

                               
B. Defendants Exhibits :        Ext.- Ka- Registration receipt dt. 8.11.06 from Sub-Registrar 
      Bongaigaon for registering Agreement for Sale. 
 
    Ext.- Kha- Certified copy of Agreement for Sale between  
      Defendant No.1 and Defendant No.2 
           
               Ext.- Ga- Application for permission for sale of Suit Land. 
 
     Ext.- Gha – N.O.C. for sale issued by B.D.A. 
 
     Ext.- Unga- Sketch of proposed land for sale by Chairman, 
       B.D.A. 
 
     Ext.- Ca- Land valuation certificate from A.D.C. Bongaigaon. 
 
     Ext.- Cha- Registration receipt dt. 13.12.06 from Sub-Registrar 
      Bongaigaon for Deed of Sale. 
 
     Ext.-Ja- Certified copy of Sale Deed no 1034 of 2006. 
 
     Ext.- Jha- Land Holding Certificate from A.S.O. Bongaigaon  
           Dt. 21.2.2007. 
 
     Ext.- Neo- Notice for objection against mutation case no. 
       314/2006-07 
 
     Ext.- Ta- Certified copy of order of M/C No. 314/2006-07. 
 
     Ext.- Tha- Certified copy of jamabandi dt. 18.4.07. 
 
     Ext.- Da- N.O.C. for construction of Boundary Wall from 
      Chairman, B.D.A. 
 
     Ext.- Dha- Sketch of proposed boundary wall by  
       Chairman, B.D.A. 
 
       
C. Court Exhibits :                      Nil. 
 
D. Plaintiff's witnesses :             P.W.-1  -   Sri Manik Ch. Barua. 
         P.W.-2  -   Sri Khagendra Ch. Pathak.                             
     
E.  Defendant's  witness :            D.W.-1 -   Smti Malati Barua. 
         D.W.-2- Smti Anima Barua. 
         D.W.-3 - Sri Ashok Majumdar. 
         D.W.-4- Sri Sankar Sarma. 
 
          
F. Court witness :                  Nil.  
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