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    HIGH COURT FORM NO. (J) 2 
 
   HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
 
            District :  Bongaigaon. 
 
 
        IN THE  ORIGINAL   COURT  OF   THE   MUNSIFF  ::::::::  BONGAIGAON. 
 
 
            Present  :-     A.M.Md.Mahiuddin. M.Sc; LL.B. 
 
 
 

                                                                                Tuesday, the 16th day of August, 2011 
 
 

    Title Suit No. 11 of 2008 
 
 
                                Sri. Narayan Chakraborty. 
(Represented by constituted attorney Sri Nirmal Chakraborty.)      ....................... Plaintiff. 
 
                                           Versus 
 

           Sri. Gopal Roy and ors.                                    ….......................  Defendants. 
 

 
                  This suit/case coming on for final hearing on 4.8.2011, in the presence of  
 
 
                Sri. Dhruba Jyoti Mukharjee.                             ............Advocate    for the Plaintiff. 
 
              Sri. Niloy Kanti Ghose.                                              …………. Advocate for the defendants. 
 
   
               
 
 
           and having stood for consideration to this 16thday of August,2011, the Court delivered the 
following judgment :- 
 
 
 

      
 
 
      
     J  U  D  G  M  E  N  T 
 
  

1. This is a suit for declaration of right, title and interest and for confirmation 

of possession and for permanent injunction filed by plaintiff Sri. Narayan 

Chakraborty through his constituted attorney Sri Nirmal Chakraborty 

against the defendants Sri Gopal Roy, Smt. Purnima Roy, Sri Nabin Boro 

and the Asstt. Settlement Officer of Bongaigaon Revenue Circle (as 

proforma defendant) in respect of a plot of land measuring 1 Katha 17 ½ 
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Lechas, situated at Village Nayapara part-I, under Dehi Birjhora of 

Bongaigaon Revenue Circle which is covered by Dag No. 87 of Khatian No. 

40 which is presently converted into Dag No. 87/305(old) 120(new) of 

Periodic Patta No. 100(old) 137(new). The same is specifically mentioned in 

the schedule of the plaint as the suit land.  

 

FACTUAL MATRIX 

 

2. The factual matrix of the plaintiff’s case is that, the plaintiff Sri Narayan 

Chakraborty purchased the suit land from the father of the defendant no.1 

i.e. Sri Surjya Kamal Roy through a Regd. Sale Deed vide no. 2320 on 

29.4.1985 and took delivery of possession thereon. That, the plaintiff is still 

in possession of the suit land and has been paying its land revenues 

through his cousin Sri Nirmal Chakraborty for the entire patta. 

  

3. It is alleged that, while the plaintiff along with his cousin Nirmal 

Chakraborty and some labourers were there in the suit land on 5.1.2008 for 

cleaning the same, the defendant no.1 and 3 entered the suit land and asked 

the plaintiff and his men to stop cleaning the land. On protest, the plaintiff 

was threatened by the defendant no.1 & 3 and the local people and the 

neighbours had to intervene. As such, the defendants went away saying 

that, they will return and dispossess the plaintiff from the suit land. The 

whole incident repeated on 17.1.2008 once again and on that time also the 

plaintiff was rescued by the local people.  

 
4. Accordingly, the plaintiff has filed this suit for declaration of his right, title 

and interest over the suit land and for confirmation of his possession over it 

along with permanent injunction against the defendants.  

 
DEFENDANTS’ PLEA 

 

5. Summons were issued to the defendants and the defendants contested the 

suit by filing their written statement along with counter-claim jointly. 

The defendants in their written statement challenged the suit in terms of 

lack of cause of action against them, for non-joinder of necessary parties, 

for filing the suit beyond the period of limitation, for being undervalued 

and for nonpayment of proper court fees, being barred u/s 154 of the 

Assam Land and Revenue Regulation, 1886 and for non servicing of notice 

under section 80 CPC to the proforma defendant.  
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6. Further, the defendants denied all the allegations made against them by the 

plaintiff and demanded strict proof of them. But, they have admitted that, 

the suit land was purchased by the plaintiff from late Surjya Kamal Roy i.e. 

the father of defendant no.1, husband of defendant no.2 and father-in-law 

of defendant no.3. The defendants alleged that, though the suit land was 

purchased by the plaintiff in the year 1985 but in no point of time, the 

plaintiff took delivery of possession of it from Surjya Kamal Roy.  As such, 

the claim of the plaintiff regarding holing of possession is false.  

 

7. In their counter-claim the defendants alleged that, the defendant no.1 

and his elder brother Keshab Ch.Roy (since deceased) was the joint owner 

and possessor of a plot of land measuring 3 Katha 15 Lechas covered by 

Dag No. 87/305(old) 120(new) of Periodic Patta No. 100(old) 137(new) at 

village Nayapara Part-I of the Bongaigaon Revenue Circle. As per their 

allegation, the suit land is a part and parcel of this plot of land, which was 

encroached by the plaintiff through his power of attorney and other 

persons and thereby dispossessed the defendants there from on last 

9.3.2008 and since then, the plaintiff has been in possession of the same.  

 

8. Accordingly, the defendants in their counter-claim prayed for their right, 

title and interest over the suit land in ejmali, eviction of the plaintiff from it 

and restoration of khas possession over it and for permanent injunction. 

Within the premise of the above mentioned facts and allegations, the 

defendants prayed for the dismissal of the suit of the plaintiff and for a 

decree in their counter-claim.  

 
    PLAINTIFF’S REPLY 

 
9. The plaintiff in his written statement against the counter-claim of the 

defendants denied the allegations made against him in respect of the 

alleged dispossession of the defendants from the suit land on 9.3.2008. The 

plaintiff further stated that, the father of the defendant no.1 i.e. Surjya 

Kamal Roy had sold out the entire plot of 3 Katha 15 Lechas to the plaintiff 

and to Nirmal Chakraborty and one Lakhi Rani Das @ Lakhi Bala Das long 

23 years back in the year 1985 when the suit land was transferred to the 

plaintiff. Later on Lakhi Rani Das @ Lakhi Bala Das transferred her plot to 

one Koteswar Manual who is possessing the said plot in the western 

boundary of the suit land. As such, there is no land of the defendants in the 

said Dag as they claimed and as such there claim is baseless and frivolous. 
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The plaintiff further alleged that, the counter-claim is not maintainable as 

because the suit land is measuring 1 Katha 17 ½ Lechas, but the 

measurement of the land counter-claimed by the defendants is 3 Katha 15 

Lechas. Accordingly, the plaintiff prayed for the dismissal of the counter-

claim and for passing a decree in his favour. 

   

10. The suit against the proforma defendant i.e. the Asstt. Settlement 

Officer, Bongaigaon Revenue Circle was dismissed vide order dated 

14.7.2008 for non-taking of steps for summoning him by the plaintiff. 

 
  

ISSUES TO BE DECIDED 

 

11. After going through the pleadings of the parties, their documents on record 

and after hearing the submissions of the learned counsels appearing for the 

parties, the following issues and addition issues are settled for decision. 

 

Issues 

 

1. Whether there is cause of action for the suit ? 
 

2. Whether the suit is bad for non-joinder and mis-joinder of parties ? 
 

3. Whether the suit is barred by law of limitation ? 
 

4. Whether the suit is undervalued ? 
 

5. Whether the suit is maintainable in its present form ? 
 

6. Whether plaintiff has got right, title and interest over the suit land ? 
 

7. Whether plaintiff is entitled to get the decree as prayed for ? 
 

8. Whether defendants have got right, title and interest over the suit land ? 
 

9. Whether the defendants are entitled to get recovery of Khas possession 
of the suit land as prayed for ? 

 
10. Whether defendants are entitled to get the decree as prayed for ? 

 
11. To what other relief/relieves the parties are entitled under the law and 

equity ? 
 

   Additional Issues 
 

 
1A. Whether there is cause of action for filing the counter-claim by the 
defendants ? 
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PEREMPTORY HEARING 

 

12. At the time of the peremptory hearing, the plaintiffs adduced evidence by 

examining his witnesses and by producing documents.  The witnesses for 

the plaintiff’s are- 

 

1. Sri. Narayan Chakraborty  as            P.W.-1, 

2. Sri. Nirmal Chakraborty as                P.W.-2, 

3. Sri Jogodish Ch. Sarkar as                 P.W.-3, 

4. Sri. Joy Gobinda Adhikary as            P.W.-4, 

5.  Sri. Koteswar Manual as                    P.W.-5   and 

6. Sri Bolen Das (Official witness ) as   P.W.-6.  

 

13.  On the other hand, the defendants filed affidavits of defendant no.1 

and defendant no.3, but they after getting so many dates and opportunities, 

did not appear before the Court to face cross-examination. As such, vide 

order dated 3.5.2011, the affidavits were expunged from the record and the 

evidence for the defendants was closed.  

 

 

DISCUSSION, DECISION  AND  THE REASONS THERE OF 
 
 

  

14. After conclusion of the evidence stage, I have heard the arguments of Sri 

Dhruba Jyoti Mukharjee, the learned counsel appearing for the 

plaintiff and Sri. Niloy Kanti Ghose the learned counsel appearing for 

the defendants. The rival contentions have duly been considered and will 

be discussed at appropriate stage. 

 

ISSUE NO.-1 

 

15. It is well settled that a cause of action means every fact which, if traversed, 

would be necessary for the plaintiff to prove in order to support the right to 

a judgment in his favour. In other words, cause of action arises when a 

material fact is alleged by one party and the same is denied by the other. 
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16. Here in this suit the plaintiff claims that, he purchased the suit land from 

Surjta Kamal Roy i.e. the father of the defendant no.1 and husband of 

defendant no.2 and the father-in-law of the defendant no.3 in the year 1985 

and since then he is in possession of it. But recently, on 5.1.2008 and on 

17.1.2008, the defendant no.1 and defendant 3 along with other men had 

made an attempt to dispossess him from the suit land, but both the 

attempts were foiled by the intervention of the local people. As such, he has 

filed this suit for declaration of his right, title and interest over the suit land 

and for confirmation of his possession over it.  

 
17. The plaintiff adduced evidence in support of his claim and reiterated the 

above facts as P.W.-1. He was completely supported by his power of 

attorney as P.W.-2. The other witnesses i.e. from P.W.-3 to P.W.-5, all have 

corroborated the plaintiff in every material particulars. The witnesses 

adduced that, the defendants made attempts twice to dispossess the 

plaintiff from the suit land, which was purchased by him from Surjya 

Kamal Roy. In view of above made discussions, I come to a reasonable 

conclusion that, there was a definite cause in favour of the plaintiff for 

initiating this action against the defendants. Accordingly, this issue is 

decided in affirmative in favour of the plaintiff. 

 
    ISSUE NO.-2 

 
18. The defendants claimed that, the defendant no.3 Sri Nabin Boro is no way 

connected with the facts of the suit and as such he has been wrongly joined 

in the suit. On the other hand, the plaintiff has not joined all the legal heirs 

of late Surjya Kamal Roy, who are the necessary parties for the suit, as such 

this suit is bad for the non-joinder of the necessary parties and is liable to 

be dismissed.  

 
19. It is relevant to mention here that, a necessary party is one whose presence 

is indispensable to the constitution of the suit, against whom the relief is 

sought and without whom no effective order can be passed. A proper party 

on the other hand is that, in whose absence an effective order can be 

passed, but whose presence is necessary for a complete and final decision 

on the question involved in the proceeding.[ Awas Enam Vikas 

Parishad v. Gyan Devi, AIR 1995 SC 724]. Where a person, who is a 

necessary or a proper party to a suit has not been joined as a party to the 

suit, it is a case of non-joinder. On the other hand, if two or more persons 

are joined as plaintiffs or defendants in one suit in contravention of Order 
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1, Rules 1 & 3, of C.P.C. and they are neither necessary nor proper parties, it 

is a case of mis-joinder of parties. 

 

 
20. It is found from the evidence on record that, the defendant no.3 was 

one of the defendants who tried to dispossess the plaintiff on 5.1.2008 and 

17.1.2008 respectively from the suit land.  The witnesses proved his 

presence in the said incidents. As such, I am of the reasonable finding that, 

the defendant no. 3 is a necessary party for this suit where a prayer for 

permanent injunction has been sought against him. 

 
21. On the other hand, from the prayer portion of the plaintiff it is seen that, 

the plaintiff has not claimed any relief against any person except the 

defendants on record.  No relief is claimed against other legal heirs of late 

Surjya Kamal Roy. As such, in my considered view, the other legal heirs of 

late Surjya Kamal Roy are not the necessary parties in this suit. As such, 

their non-impleadment in the suit will not affect the maintainability of the 

suit in any way. Accordingly, I find that, this suit is not bad for non-joinder 

of necessary parties and mis-joinder of unnecessary party. Hence this 

issue is decided in negative in favour of the plaintiff.  

 
    ISSUE NO.-3 

 
22. The defendants alleged that, the suit of the plaintiff is barred by 

limitation as because after purchasing the suit land on 29.4.1985, the 

plaintiff filed this suit in the year 2008 i.e. after 23 years for getting 

possession over it. This allegation has been denied by the plaintiff side.  

 
23. First of all, after hearing the submissions of the learned counsels, I 

find that, this is not a suit for recovery of possession of the plaintiff. 

Plaintiff filed this suit for confirmation of his possession over the suit land. 

From the evidence on record and from the depositions of the witnesses for 

the plaintiff it is established that, the plaintiff has been in possession of the 

suit land through his brother Nirmal Chakraborty since purchase of the 

same. Further, it is found on the other hand that, the defendants tried to 

dispossess him from the suit land on 5.1.2008 and 17.1.2008 respectively. 

As such, the cause of action arose for the first time on 5.1.2008. 

Accordingly, I find that, this suit is filed well within the period of limitation. 

Hence, this issue is decided in negative in favour of the plaintiff.   
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    ISSUE NO.-4 

 
24. The defendants alleged that, the suit I not properly valued and proper 

court fees have not been paid by the plaintiff, as such, it is liable to be 

dismissed.  

 
25. It is pertinent to mention here that, as per section 4 of the Suit 

Valuation Act,1887, the valuation of relief in certain suits relating to 

land not to exceed the value of the land, which goes as-where a suit 

mentioned in the Court-fees Act, 1870 (7 of 1870), section 7, 

paragraph iv, or Schedule II, article 17, relates to land or an interest 

in land of which the value has been determined by rules under the 

last foregoing section, the amount at which for purposes of 

jurisdiction the relief sought in the suit is valued shall not exceed the 

value of the land or interest as determined by those rules. 

 

 

26. On perusal of the plaint, it is found that, the plaintiff has filed this suit 

against the defendants praying for the declaration of their right, title and 

interest over the suit land, for confirmation of possession and for 

injunction. The assessment of court-fees on a suit falling under any of 

the clauses of section 7(iv) of the Court Fees Act, 1870 depends on the 

amount shown in the plaint or memo of appeal as the value of the suit 

for the purpose of the court-fees; but this in turn must depend on a 

figure to be fixed by the plaintiff himself. 

 

27. In view of the decision of the Hon'ble Apex Court in Sathappa 

Chettiar v. Ramanatham Chettiar reported in AIR 1958 SC 245, 

the plaintiff has been given liberty to value his suit for the 

purpose of court-fees. Further it has be held by the Hon'ble Apex 

Court  in the case of Tara Devi v. T.R.K.Maharaj reported in AIR 

1987 SC 2085 that the valuation made by the plaintiff has to be 

accepted by the Court, unless it is arbitrary , unreasonable and 

deliberately under estimated.  

 
 

28. Here in this suit it is found that, the plaintiff has valued the suit at Rs. 

50,000/- (Rupees fifty thousand) only for declaration and for confirmation 

of possession and at Rs.100/-(Rupees one hundred) only for injunction. 

That, the plaintiff has paid fixed Court fee of Rs. 22/- for declaration of 
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right, title and interest and for confirmation of possession an amount of Rs. 

26.30/- i.e. the five times of the land revenue and ad-voleram court fees of 

Rs. 11/- for injunction is paid.  

 

29. From the cross-examination of the P.W.-1 it is established by the 

defendant side that, at present the market value of 1 Bigha of land in the 

locality of the suit land is from Rs. 70,000/- (Rupees seventy thousand) 

only to Rs.1,00,000/- (Rupees one lakh) only. In that way, since the suit 

land is 1 Katha 17 ½ Lechas, I find that, the plaintiff has not arbitrarily or 

undervalued the suit. It is further found that, the plaintiff has paid the 

appropriate Court fees on the valuation of the suit he fixed. Accordingly, 

this issue is decided in negative in favour of the plaintiff.  

 
    ISSUE NO.-5 

 
30. The defendants alleged that, the suit is not maintainable in its present 

form and manner. But, the defendants have not led any evidence in this 

regard. Further, from the record and decisions on the foregoing issues, I do 

not find anything which can adversely affect the maintainability of the suit. 

Accordingly, I find that, this suit is very much maintainable in its present 

form and manner. Hence this issue is decided in affirmative in 

favour of the plaintiff.  

 
    ISSUE NO.-6 

 
31. The plaintiff alleges that, he has purchased the suit land from Surjya Kamal 

Roy through Regd. Sale Deed No. 2320 on 29.4.1985 and took delivery of 

possession over it. The sale deed has been exhibited by the power of 

attorney holder of the plaintiff i.e. P.W.-2 as Ex.-1. P.W.-2 has also 

exhibited his signature in the sale deed as Ex.-1(5), which he put at the time 

of execution of the same as a witness and thus proved Ex.-1. The General 

Power of attorney has been exhibited as Ex.-4.  

 
32. During argument, the learned counsel for the defendants submitted 

that, the plaintiff cannot claim any right over the suit land on the basis of  

Ex.-1 because, late Surjya Kamal Roy had no right to sale the land which 

belonged to late Satya Ranjan Roy i.e. the uncle of Surjya Kamal Roy.  

 
33. Now, after hearing the submissions of the learned counsels and going 

through the case record, I find that, the defendants did not agitate or plead 
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the same in their written statement. Nowhere in the written statement, it is 

found that, the defendants have alleged that, as Surjya Kamal Roy had no 

right to sale the property of his uncle Satya Ranjan Roy, the sale deed is 

invalid. But, on the other hand it is found that, the defendants in Para 12 of 

their written statement admitted that,  the plaintiff purchased the suit land 

from Surjya Kamal Roy, but alleged that, the possession was not delivered 

at that time.  

 
34. When I perused the Ex.-1 in the light of the objections made by the 

defendants, it is found that, Surjya Kamal Roy sold the suit land to the 

Plaintiff as the adopted son of Satya Ranjan Roy. It is also found that, the 

alleged fact of adoption has not been challenged in this suit. As such, in 

view of the above admission and the unchallenged fact of adoption, I find 

that, the defendants have no right to put their objection at the argument 

stage. It is also found that, the defendants are being estopped from 

challenging the authority of Surjya Kamal Roy for transferring the suit land 

since they themselves have counter-claimed the suit land on the basis of the 

right of Surjya Kamal Roy over the suit land. In view of above made 

discussions, I find that, the plaintiff has right, title and interest over the suit 

land. Accordingly, this issue is decided in affirmative in favour 

of the plaintiff. 

 
   ISSUE NO.-8, 9, 10 & 1A 

 
35. All these issue are relating to the claim of the defendants and their 

prayers. Since there is no evidence on record on behalf of the defendants’ 

side, I find that, defendants have failed to prove that, there was a cause for 

filing the counter-claim in their favour, that they have right, title and 

interest over the suit land and that, the defendants are entitled to recover 

possession of the suit land from the plaintiff. Further it is found that, the 

defendants are not entitled to the decree as they claimed for. As such, all 

these issues are decided in negative against the defendants.  

 
    ISSUE NO.-7 & 11 

 
36. Since it is proved in issue no.-6 that, the plaintiff has right, title and 

interest over the suit land, I find that, the plaintiff is entitled to get the 

decree of declaration of his right, title and interest over the same. Further, 

as it is established from the evidence on record that, the plaintiff has been 

in possession of the suit land since purchase of it, I find that, the plaintiff is 
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entitled to get the declaration regarding confirmation of his possession over 

the suit land.  

 
37. Regarding the prayer for entitlement of mutation and that, the 

revenue authorities are liable to mutate his name, it is found that, since this 

matter relates to functioning of the revenue authority, this court is 

restricted under section 154 of the Assam land and Revenue Regulation, 

1886 from adjudicating and rendering its decision.  

 
38. Regarding permanent injunction, it is found that, as the plaintiff has 

able to prove his right, title, interest and possession over the suit land, he is 

entitled to have a shield of permanent injunction against the defendants so 

that, they abstain from disturbing and interfering in the peaceful 

enjoyment of the suit land by the plaintiff.  

 
39. It is also found that, the plaintiff is entitled to get the cost of this suit 

from the defendants. In view of the above findings, these issues are 

decided in affirmative in favour of the plaintiff.  

 
         

 

 

     ORDER 

 
40. In view of my discussions and decisions reached on the issues basing 

on the principle of preponderance of evidence, it is established that, the 

plaintiff has successfully proved his case. On the other hand, the 

defendants have failed to establish their counter claim. 

 

41.          As such, it is declared that, the plaintiff has right, title, interest and 

possession over the suit land. Further it is declared that, the defendants 

have no right, title and interest over the suit land. Furthermore, the 

defendants are restrained permanently through an injunction from 

interfering with the peaceful possession of the plaintiff over the suit land. 

 

 In view of above made declarations and directions, the suit of the 

plaintiff is decreed and the counter-claim of the defendants is 

dismissed, on contest with cost to the plaintiff.  
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Prepare decree accordingly within fifteen days.  

   The operative part is pronounced in the open court. 

 

   This judgment is pronounced in the open Court, which is given 

under my hand and seal of the Court, on this 16th day of August ,2011. 

 

 

 

 

           (A.M.Md. Mahiuddin.) 

                  Munsiff, Bongaigaon. 
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A  P  P  E  N  D  I  X 

 
 
A.  Plaintiff's exhibits :              Ext.-1   - Registered Sale deed dated 29.4.1985. 
          Ex.-1(1) to Ex.-1(4)- The signatures of Surjya kamal Roy. 
          Ex.-1(5)- The signature of P.W.-2. 
        

Ext.-2 – The certified copy of the objection of the 
defendants in Mutation Case no. 294/2006-07. 
 
Ext.-3 to Ex.-3(8)-  The land revenue payment receipts. 
 
Ext.-4 – The General power of attorney(photocopy   
compared with the original). 
 
Ex.-5- Summons to the Sub-Registrar, Bongaigaon. 
Ex.-5(1) & Ex.-5(2)- The signatures of Sub-Registrar. 
  
Ex.-6- The volume book no. 14/85 of the office of the Sub-
Registrar, Bongaigaon.  
Ex.-6(1)- The relevant entry of the sale deed.  

 
 

B. Defendants Exhibits :           Nil. 
 

C. Court Exhibits :                      Nil. 
 
 
D. Plaintiff's witnesses :           P.W.-1  -  Sri. Narayan Chakraborty. 
         P.W.-2 – Sri. Nirmal Chakraborty.  
         P.W.-3 – Sri. Jogodish Ch. Sarkar.  
         P.W.-4-   Sri. Joy Gobinda Adhikary. 
         P.W.-5 -  Sri. Koteswar Manual. 
         P.W.-6 -  Sri. Bolen Das.  
     
 
E.  Defendant's  witness :         Nil. 
      
     
F. Court witness :                      Nil. 
 

 


