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following judgment :- 

 

 

 

      

     J  U  D  G  M  E  N  T 

 
 

1. This is a suit for a decree of declaration, eviction and khas possession and 

recovery of arrear rent filed by one Subhash Ch. Saha ( now deceased ) 

and on his death substituted by his wife Smt. Renu Saha, son Sri Subrata Saha 
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and daughter Smt. Mousumi Saha, against their tenant Sri Kajal Das.  
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2. 

 

     

    FACTUAL MATRIX 

 

2. The factual matrix of the Plaintiff’s case as per his allegation is that, the 

plaintiff is the owner of a shop room, measuring 11 feet x 8 feet, covered by 

Dag No. 601 of Patta no. 931 situated at Nehru Road, Bongaigaon. This room 

is the subject matter of the present dispute and as such will be referred as 

the suit room here in after.  

 

3. That, the defendant is a monthly tenant of the plaintiff in respect of the suit 

room and the tenancy was created through a rent agreement dated 

1.9.2005. As per the terms of the agreement, the tenancy was created for 

two years from the dated of commence i.e. 1.9.2005 and the monthly rent 

was fixed at Rs. 600/- ( Rupees Six hundred ) only. After the commencement 

of the tenancy, the defendant started a jewellery shop in the suit room and 

started to pay the  monthly rent regularly to the plaintiff. But suddenly, from 

the month of August, 2007 the defendant stopped paying the monthly rents 

to the plaintiff without any reason. The plaintiff then persuaded the payment 

but as the defendant refused to pay the same, the plaintiff served a Legal 

Notice on defendant on 27.11.2007 asking him to pay the arrear rents and 

vacate the suit room within 15 days from the receipt of the notice. The 

defendant replied the notice on 19.12.2007 wherein the defendant denied 

stopping payment of the monthly rents.  

 

4. Accordingly, as the defendant did not vacate the suit room and did not 

pay him the arrear rents, as claimed by him, the plaintiff alleging the 

defendant as a defaulter and alleging his bonafide need of the suit room, 

filed this suit for declaration of defaulter, eviction of the defendant and for 

recovery of arrear monthly rent amounting to Rs. 4,200/- ( Rupees four 

thousand two hundred ) only.   

 

DEFENDANT’S PLEA 

 

5. The  defendant contested the suit by filing his written statement, wherein he 

stated that, it is a fact that, he is a monthly tenet of the plaintiff. In fact, the 
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tenancy stared long back between the plaintiff and the brother of the 

defendant- Sri Arun Kr. Das. That, in the suit room the defendant has been 

running a jewellery shop under the name and style of “M/S New Amarnath 

Jewellers”. In due course of time several rent agreements were executed 

between the parties and the monthly rent was revised and enhanced 

several times. Lastly, the defendant entered into the agreement dated 

1.9.2005 for two years fixing the monthly rent at Rs. 600/- ( Rupees Six 

hundred ) only. Accordingly, he was paying the monthly rent to the plaintiff 

till December, 2007. The defendant denied that, he stopped paying monthly 

rent from the month of August, 2007. But in fact he paid the rents sometimes 

to Sri 

    Contd. to/P. 

3. 

 

 

Subrata Saha, the son of the plaintiff and some times to Smt. Mousumi Saha, 

the daughter of the plaintiff and they acknowledged the receipt of the rents 

by putting their signatures.  

 

6. It is alleged by the defendant that, after the expiry of the agreement dated 

1.9.2007, he on many times approached the plaintiff for entering into a fresh 

agreement but the plaintiff some how avoided the fresh agreement.  The 

defendant also stated that, when he visited the plaintiff for payment of the 

monthly rent for the month of December, 2007 after replying the notice of 

the plaintiff, the plaintiff refused to accept the rent. Thereafter, the plaintiff 

refused to accept the monthly rent every month whenever the defendant 

approaches him to pay the same. As such, the defendant in the month of 

April, 2007 sent an Account payee Cheque, no. 007787 dated 3.4.2008 

drawn on United Bank of India, Bongaigaon  Branch amounting to Rs. 2400/- 

( Rupees twenty four hundred ) only , being the monthly rent for the month 

of December, 2007 to March, 2008 along with a letter stating the reason and 

purpose of sending the cheque. But the plaintiff returned the cheque to the 

defendant.  

 

7. Accordingly, finding no alternative way and apprehending plaintiff’s ill 

intention, the defendant then deposited the monthly rents of the suit room 

for the month of December, 2007 to April, 2008 i.e. for 5 months amounting 

to Rs. 3000/- ( Rupees three thousand ) only before the Court through 

Misc(NJ) case no. 98/2008. Thereafter, the defendant started to deposit on 

every two months the house rents through different Misc(NJ) cases before 
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the Court. But inspite of that, the plaintiff in the month of April, 2008 

disconnected the electric supply of the suit room.  

 

8. Furthermore, the defendant alleges that, the plaintiff has no bonafide 

requirement of the suit room as besides the suit room, the plaintiff has three 

other shop rooms let out to three different shop owners.  Further, the son of 

the plaintiff is also an employed youth and earns handsome remuneration 

every month. As such, there is no requirement of the suit room for his business 

purpose. In the premises of the above mentioned facts, the defendant has 

prayed for the dismissal of the plaintiff’s suit.  

 

POINT OF DISPUTE 

  

9. After going through the pleadings of the parties, their documents on record 

and after hearing the submissions of the learned counsels appearing for the 

parties, for the just and proper decision of the dispute, the following issues 

were framed by my predecessor. 

 

 

Contd. to/P. 4. 

Issues 

 

1. Whether there is any cause of action for the suit? 

2. Whether the suit is maintainable in its present form ? 

3. Whether the defendant is a defaulter in respect of the suit premises 

? 

4. Whether the suit premise is bonafide required by the plaintiff as 

claimed ? 

5. Whether plaintiff is entitled to get recovery of arrear rent from the 

defendant as prayed ? 

6. Whether  defendant is liable to be evicted from the suit premises?  

7. Whether plaintiff is entitled to get the decree as prayed for ? 

8. To what other relief/relieves the plaintiff is entitled ?  

 

PEREMPTORY HEARING 

 

10. At the time of the peremptory hearing, the plaintiff  Sri. Subhash Ch. Saha 

examined himself as P.W.-1 and his son Sri Subrata Saha and Sri. Sujit Kr. Das 

as P.W.-2 and P.W.-3 respectively. On the other hand, the defendant  Sri 
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Kajal Das and Sri Ujjal Das  deposed for the defendant side as D.W.-1 and 

D.W.-2 respectively.  

 

 

 DISCUSSION, DECISION  AND  THE REASONS THERE OF 

 
11. After conclusion of the hearing stage, Mr. Matiur Rahman, the learned 

counsel for the plaintiff and  Sri Ratan Dev Nath, the learned counsel for the 

defendant  have argued in support of defendant’s case. The rival 

contentions are heard and duly considered and will be discussed at the 

relevant place.  

 

ISSUE NO. 1 

 

12. It is well settled that a cause of action means every fact which, if traversed, 

would be necessary for the Plaintiff to prove in order to support the right to a 

judgment in his favour. In other words cause of action arises when a material 

fact is alleged by one party and the same is denied by the other. Here in this 

suit, the plaintiff contended that, the defendant is his monthly tenant in 

respect of the suit room and there is a tenancy agreement between them 

commencing from 1.9.2005 having specific terms and conditions. The 

monthly rent was fixed at Rs. 600/- ( Rupees six hundred ) only. The plaintiff as 

P.W.-1 has exhibited the said tenancy agreement as Ex.-1. It is alleged by 

the plaintiff that, though the defendant paid the monthly rents regularly as 

per the rent 
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agreement, but from the month of August, 2007, he did not pay him the rent 

inspite of demands made by him. Accordingly, the defendant has 

defaulted in paying the monthly rents. Further, the plaintiff is now in bonafide 

requirement of the suit room for the business purpose of his son. As such, he 

through a pleader’s notice asked the defendant to vacate the suit room, 

but the defendant refused to vacate the same and under such compelling 

circumstances, he filed this suit for the eviction of the defendant from the 

suit room and for recovering the arrear rents.  

 

13. Against the contentions and allegations of the plaintiff, the defendant as 

D.W.-1 deposed that, he is not a defaulter in paying the monthly rents of the 
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suit room. In this regard, the defendant stated that, he regularly paid the 

rents to the plaintiff and sometime to his son and sometime to his daughter 

and they acknowledge the receipt of the rents. But as the plaintiff refused to 

accept the rents for the month of December, 2007 to March, 2008, he sent 

the same through a cheque and as the plaintiff returned him the said 

cheque, he on compelling circumstances, deposited the rent thereafter 

before the Court through various Misc(NJ) cases and still depositing the 

same. Further, the defendant alleges that, as the son of the plaintiff is doing 

a respectable job now, there is no such bonafide requirement of the suit 

room by the plaintiff for his son’s business purpose.  

 

14. In view of the allegations and the counter allegations of the parties, I find 

that, there was a definite cause in favour of the Plaintiff for filing the suit 

against the defendant as he refused to vacate the suit room. As such, this 

issue is decided in affirmative in favour of the Plaintiff.  

 

ISSUE NO.-2 

 

15. Though the defendant challenged the maintainability of the suit in his 

written statement, but he has not led any evidence in this respect to prove 

his allegation. Further, perusal of the evidences available on record, it 

appears to me that, there is noting in the record which adversely affects the 

maintainability of the suit. Accordingly, this issue is decided in affirmative in 

favour of the plaintiff.   

 

ISSUE NO.-3  

 

16. The plaintiff had to file this suit as the defendant had allegedly defaulted in 

payment of the monthly house rents of the suit room to him and as the suit 

room is bonafidely required by 

              Contd. to/P. 
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him for the purpose of starting a business establishment by his son. These 

contentions have been denied by the defendant side. At the time of 

argument, the learned counsel for the plaintiff Mr. Matiur Rahman submitted 

that, the command of section 5 of the Assam urban Areas Rent Control Act, 



[7] 
 

1972 is a mandatory one and no deviation can be made or taken from it. 

No liberal interpretation can be attributed to afford any benefit to any of 

the parties.  Further, the learned counsel for the Plaintiff submitted that, as 

the tenancy of the suit premise between the parties is a monthly tenancy, 

the defendant is a defaulter as because he has not offered the monthly 

house rents to the plaintiff before depositing them in the Court and that, the 

defendant deposited the monthly rents for 2/3 months at a time by violating 

the provision of 5(4) of the Assam Urban Areas Rent Control Act, 1972. 

Narrating his point, the learned counsel Mr. Matiur Rahman submitted that, 

the defendant failed to prove that, he before depositing the monthly house 

rents in the Court offered the same to the landlord and the landlord refused 

to accept the same. At this stage of the judgment, in my considered 

opinion, it would be better to have a look in to the provision of section 5 of 

the Assam Urban Areas Rent Control Act, 1972- 

                      Bar against passing and execution of decree and orders for 

ejections 

5. (1) No order or decree for the recovery of possession of any house shall be 
made or executed by any Court so long as the tenant pays rent to the full extent 
allowable under this Act and performs the conditions of the tenancy: 

Provided that nothing in this sub-section shall apply in a suit or proceedings for 
eviction of the tenant from the house:— 

(a) Where the tenant has done anything contrary to the provisions of clause (m), 
clause (o) or clause (p) of Section 108 of the Transfer of Property Act, 1882 or to 
the spirit of the aforesaid clause in areas where the said Act does not apply, or 

(b) Where the tenant has been guilty of conduct which is a nuisance of an 
annoyance to the occupiers of the adjoining or neighbouring houses, or 

(c) Where the house is bonafide required by the landlord either for purposes 
of repairs or rebuilding, or for his own occupation or for the occupation of any 
person for whose benefit the house is held, or whether the landlord can show any 
other cause which may be deemed satisfactory by the Court, or 

(d) Where the tenant sublets the house or any part thereof or otherwise 
transfers his interest in the house or any part thereof without permission in writing 
from the landlord, or  

(e) Where the tenant has not paid the rent lawfully due from him in respect of 
the house within a fortnight of its falling due, or 

 (f) Where the tenant has built, acquired or been allotted a suitable residence. 

(2) The transfer of the interest of the landlord in the house shall not affect the 
right of the tenant provided the tenant pays rent allowable under this Act to the 
transferee. 

         Contd. to/P. 7. 

 

(3) Where the landlord recovers possession of a house from a tenant on the 
ground that the house is bonafide required by him for purpose of repairs or 
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rebuilding or for his own occupation or for the occupation of any person for 
whose benefit the house is held, and the repairs or the rebuilding of the house is 
not commenced or the house is not occupied by the landlord or such person 
within fifteen days of the date of vacation of the house by such tenant or the 
house having been so occupied is within six months of the said date re-let to or 
allowed to be possessed by any other person, the Court may, on the application 
of the evicted tenant made within seven months of his vacating the house, direct 
the landlord to put the evicted tenant in possession of the house within such 
period as the Court may fix and to pay him such compensation as appears to the 
Court to be reasonable and proper. Such a direction shall be deemed to be a 
decree under the Code of Civil Procedure, 1908 and to be capable of execution 
as such under the provisions of that Code. (Central Act 5 of 1908) 

(4) Where the landlord refuses to accept the lawful rent offered by his tenant, the tenant 

may within a fortnight of its becoming due, deposit in Court the amount of such rent 

together with process fees for service of notice upon the landlord, and on receiving such 

deposit, the Court shall cause a notice of the receipt of such deposit to be served on the 

landlord, and the amount of the deposit may thereafter be withdrawn by the landlord on 

application made by him to the Court in that behalf. A tenant who has made such deposit 

shall not be treated as a defaulter under clause (e) of the proviso to sub-section (1) of this 

section. 

17. Now, from the bare perusal of the provision of section 5 of the Rent Control 

Act, it is clearly seen that, so long the tenant pays the rent in full extent; he 

can not be evicted from the tenanted premise by any order or decree. But 

there are some exceptional conditions, which are mentioned from clause 

(a) to (f) of section 5(1), on fulfillment of which, a tenant can also be evicted 

from the rented premise.  

18. After going through the plaint, I find that, the Plaintiff has sued the 

Defendant, covering exceptional clauses enumerated in clause (c)  and (e) 

of section 5(1), of the Assam Urban Areas Rent Control Act, 1972 and mainly 

stretched upon the “Defaulter Clause” mentioned in clause (e) of section 

5(1), of the Rent Control Act, which is the subject matter of current issue. 

19. In clause (e) of section 5(1) of the Rent Control Act, the term “default”  or 

“defaulter” is not used, but the term “defaulter” finds place in sub-sec. 4 of 

Sec. 5 of the Assam Urban Areas Rent Control Act, 1972. The dictionary 

meaning of the word “default” among others is the failure to perform a task 

or fulfill an obligation especially failure to meet financial obligation. In order 

to attract the liability of tenant to be evicted on the ground of default in 

payment of rent, the wider dictionary meaning can not be applied. The 

tenant has the liability to pay the rent under clause (1) of sec. 108 of the 

Transfer of Property Act, he is bound to pay or tender, at proper time and 

place, the rent to the lessor or his agent in this behalf. The Assam Urban 

Areas Rent Control Act, 1972 does not treat a tenant as defaulter 
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on his mere failure to pay the rent at proper time and place; he can be 

treated as a defaulter if the conditions laid down in clause (e) of sec. 5(1) 

read with sub-sec. 4 of sec.5 of the Assam Urban Areas Rent Control Act, 

1972 are satisfied. The said conditions are- 1) the tenant must fail to pay the 

rent lawfully due, as opposed to the rent payable under the contract of 

tenancy, 2) the tenant must fail to pay the rent within a fortnight of its falling 

due. Therefore mere failure to pay within the due date will not make the 

tenant a defaulter, he must fail to pay within the further period of fortnight. 

3) On the refusal of the landlord, the tenant is given the right to deposit the 

rent in Court and if he deposits the rent in the Court in accordance with the 

provisions of sub. Sec. 4 of sec. 5 the Rent Control Act, the tenant shall not 

be treated as a defaulter. 

20. Here in this suit, the P.W.-1 deposed that, the defendant did not pay him the 

monthly house rent of the suit room from the month of August, 2007. In this 

regard, P.W.-2 and P.W.-3 has corroborated P.W.-1 and deposed that, it is 

known to them that, the defendant did not paid the monthly rent of the suit 

room since August, 2007 to the plaintiff. In this regard, the defendant 

deposed as D.W.-1 that, even after the expiry of the tenancy agreement, he 

continued to pay the monthly rent till December, 2007 by handing over the 

same to the plaintiff and sometime to the son and sometime to the son of 

the plaintiff. In this regard, the defendant has exhibited a Calculation sheet 

as Ex.-A showing the receipt of the house rents by the plaintiff and his 

daughter. This fact has been corroborated by D.W.-2 in his affidavit. During 

P.W.-1’s cross-examination, it was simply suggested the Ex.-A was neither 

written nor signed by the plaintiff.  

21. But it is found that, during his cross-examination, the plaintiff himself admitted 

that, the defendant used to pay him the rent at his residence. The 

defendant used bring a paper where rent payment used to be written. 

Plaintiff further admitted that, in that paper, he sometimes puts his signature 

and sometime not. He also deposed that, he has no idea whether his 

daughter received the rent on 7.12.2007 and put her signature or not. But, 

P.W.-2, the son of the plaintiff, admitted that, on 7.12.2007, his sister Mousumi 

Saha received the rent by putting her signature in the paper.  

22. Now, after perusing Ex.-A and the facts admitted by the plaintiff and his son, 

it appears to me that, the defendant paid the monthly rent of the suit 
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premises to the plaintiff and his daughter by taking their signatures on it till 

the month of November, 2007 which was received on 7.12.2007.  

23. It is deposed by the defendant that, after the completion of December, 

2007, when the approached the pay the rent, he refused to accept the 

rent. Thereafter, the plaintiff continued to refuse the rent each and every 

month till March, 2008. As such, finding no                                       alternative 

way, the defendant in the month of April, 2007 sent an Account payee 

Cheque, 

             Contd. to/P. 
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no. 007787 dated 3.4.2008 i.e. EX.-D, drawn on United Bank of India, 

Bongaigaon  Branch amounting to Rs. 2400/- ( Rupees twenty four hundred ) 

only , being the monthly rent for the month of December, 2007 to March, 

2008 along with a letter stating the reason and purpose of sending the 

cheque. But the plaintiff returned the cheque to the defendant. This fact has 

been admitted by both the P.W.-1 and P.W.-2 in their cross-examination. 

 As the plaintiff served a legal notice to the defendant for vacating the 

suit room, there started a strain relationship between them and in view of 

the on going strain relationship, it can easily be presumed that, the plaintiff 

refused to accept the rents offered by the defendant.  

24. It is further deposed by the defendant that, as the plaintiff refused to accept 

the monthly rents and as he returned back the cheque, he was compelled 

to deposit the monthly rents for the month of December, 2007 to April,2008  

amounting to Rs. 3000/- ( Rupees three thousand ) only, through Misc(NJ) 

case no. 98/2008. The same is exhibited as Ex.-H. he further deposed that, 

thereafter on every 2 months he started to deposit the monthly house rents 

before this Court time to time through Misc(NJ) cases vide no. 140/2008, 

171/2008, 190/2008, 236/2008, 29/2009, 71/2009 & 122/2009. These Misc(NJ) 

case are exhibited from Ex.-I to Ex.-O respectively.  

25. At this point, I am of the opinion that, it would be convenient to carry on the 

further discussions along with the point regarding validity of the deposits 

comprising house rents for 2/3 months together. The learned counsel for the 

plaintiff alleged that, as there is no provision in the Assam Urban Areas Rent 

Control Act, 1972 for depositing the house rents for 2/3 months together in 

the Court, the deposits made by the defendant comprising house rents for 
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2/3 months together is not valid and as such, he is liable to be held as 

defaulter. 

26.  Perusal of Ex.-I to Ex.-O, reveals that, through Misc(NJ) case No. 140/2008, 

the defendant deposited the rent for the month of May, 2008 and June, 

2008 on 8.7.2008. Likewise,  through Misc(NJ) case No. 171/2008,  the 

defendant deposited the rent for the month of July, 2008 and August, 2008 

on 16.8.2008. In the same way, the defendant deposited the monthly rents 

for couple of months together at a time.  

27. Now, interpreting the provision of section 5(4) of the Assam Urban Areas 

Rent Control Act, 1972 keeping the legislative intent in back of the mind, I 

come to a reasonable conclusion that, in a monthly tenancy it is the 

bounded duty of the tenant to offer the house rents to the landlord before 

depositing the same in the Court and an offer of house rent can only be 

made when the rent becomes due. As such, in the said provision, there is no 

scope for depositing the house rents in advance as the rents for the 

upcoming months are yet to 
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become due and without becoming due, the tenant has no scope of 

offering the same to the landlord. Further, the tenant is bound to deposit the 

rent, on being refused to accept by the landlord, within the fortnight from 

the date on which the rent becomes due, before the Court. Accordingly, 

there is no scope for the tenant to offer the rent to the landlord against the 

months which are yet to come and the rent is yet to become due and 

likewise there is no scope for depositing the rent which became due on the 

previous month along with the current month. In simple words there is no 

scope under section 5(4) of the Assam Urban Areas Rent Control Act, 1972, 

for the tenants for depositing the rents for 2/3 or more months together. 

28. Now, coming to the conclusion, it is relevant to mention that, from the 

evidence on record, it is found that, the defendant has been able to prove 

negating the allegation of the plaintiff that, till the month of November, 2007 

he regularly paid the monthly rents to the plaintiff and obtained  receipts in 

Ex.-A. It is also found to be proved that, the plaintiff refused to accept the 

rent in the month of January, 2008 when the defendant offered him the rent 

for the month of December,2007. Being a laymen in respect of legal 

provisions, it can be presumed that, the defendant was on a shaken state of 

mined regarding his future actions for not accepting the rents by the plaintiff 
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and thus he waited for couple of months and kept offering the rent to the 

landlord. But as the plaintiff kept refusing, he sent the rent through cheque. 

As the cheque was also refused and returned by the plaintiff, the defendant 

finally deposited the rent trough Misc(NJ) case no 98/2008. At this point, I am 

of the view that, as the defendant has stared to take recourse of legal 

provisions for paying the rent of the disputed room and stay protected, it 

can be presumed that, he became aware of the pros and cons of the 

provision of section 5(4) of the Assam Urban Areas Rent Control Act, 1972. 

Further inconsistent action of the defendant can not be accepted or 

excused. But, from the evidence it reveals that, the defendant did not 

deposit the rents for month of May, August, September, October, 

December,2008 and February, April, June, 2009 in accordance with the 

mandate of section 5(4) of the Assam Urban Areas Rent Control Act, 1972. 

As such, in respect of these months, I find that, the deposits were not valid 

and can to give protection to the tenant from declaring him a defaulter. 

Accordingly, I find that, the defendant has defaulted in paying the monthly 

rent of the suit room for the month of  May, August, September, October, 

December,2008 and February, April, June, 2009. As such, this issue is 

decided in affirmative in favour of the plaintiff.  

     ISSUE NO.-4 

29. So far the question relating to bonafide requirement of the suit room is 

concerned; the very weighty arguments and counter arguments on behalf 

of the parties and the case laws cited by the respective counsels have been 

considered.  
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30. Now, before going into threadbare discussion in this point, I would like to 

mention that, the true meaning of the term bonafide requirement has been 

explained by the Hon’ble Supreme Court as well as by the Hon’ble High 

Courts of different States including the Hon’ble Gauhati High Court on large 

number of cases. The word ‘bonafide’ connotes ‘honestly and good faith’. 

The word also means ‘genuine’ and ‘honest intention’. The word 

‘requirement’ contains within its ambit something more than desire. The 

Hon’ble Supreme Court in Pherose Bamanji Desai –Vs- Chandra Kant, AIR 

1974 SC 1059 held that- “ the word requires means that there must be an 

element of need before the landlord can be said to require the premise for 

his own use and occupation. It is not enough that the landlord should merely 
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desire to use and occupy the premise, what is necessary is that he should 

need them for his use and occupation” 

31. The learned counsel for the defendant Sri Ratan Debnath, at the time of 

argument submitted that, the plaintiff could not prove his genuine and 

pressing need of the suit room. As such, the plaintiff is not entitled to get the 

decree on this ground. Now, in order to get a reasonable answer to this 

point, when I scrutinized the evidences on record, it is found that, the 

plaintiff at the time of his cross-examination deposed that, apart from the 

suit room, he has let out three more rooms to different tenants. Further, the 

plaintiff pleaded that, as his son is unemployed, he is intending to start a 

whole sale business of medicine in the disputed shop room as his son got a 

license in this regard.  But, the plaintiff did not produce the alleged license 

to substantiate his claim.  Further, P.W.-2 Sri Subrata Saha, the son of the 

plaintiff, during his cross-examination admitted that, his has been doing 

business of medicine at the M.G.Road for last four years.  

32. At this point I would like to refer a decision of the Hon’ble Supreme Court in 

M.M.Quasim Vs. Manoharlal reported in AIR 1981 SC 1113, that, when space 

is available for business, the Plaintiff can not get a decree on bonafide 

requirement. He must prove that the available accommodation is not 

sufficient. 

33. It has been held by the Apex Court in the case of Raghavendra Kumar Vs. 

F.P.Machinery and Co. , reported in (2000) 1 SCC 679  that, while the Court is 

not to sit in judgment over the decision of the landlords as regards the 

suitability of a particular available accommodation for the purpose of his 

business, the landlord must lay before the Court necessary materials to the 

effect that though alternative accommodation is available, such alternative 

accommodation is not suitable for the purpose he has in mind in seeking 

vacant possession of the suit property.  As such to prove that, the 

requirement is honest and genuine, it is therefore necessary for the Plaintiff 

to bring aforesaid materials into the record through evidence in order to 

satisfy the Court that, his need for the suit premise is bonafide. But evidence 

on record shows that, the plaintiff has failed to satisfy the Court in this 

regard.              

                       Contd. to/P. 
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34. Now, in view of the evidences and the precedents discussed above, I find 

that, the claim of the plaintiff that his son is an unemployed one right now is 

not true and further that, the plaintiff has failed to show that, though there 

are couple of more tenanted shop rooms under his belt, the suit room is the 

suitable among all for his proposed business. Accordingly, I find that, the 

plaintiff has failed to show his honest, genuine and pressing need of the suit 

room to term it as his bonafide requirement. As such, this issue is decided in 

negative against the plaintiff.   

Issue No. 5 

35. The plaintiff has pleaded that, the defendant did not pay him the monthly 

rent since August, 2007 till filing of the suit i.e. March, 2008. As such, he is 

entitled to get an arrear rent of Rs. 4,200/- ( Rupees four thousand two 

hundred ) only for 7 months @ Rs. 600/- ( Rupees six hundred ) only per 

month. But, during the discussion of issue no.3, it is found that, the defendant 

has paid the monthly rent of the suit room till November, 2007. Thereafter, 

the defendant, deposited the monthly rents before the Court through 

different Misc(NJ) cases. Though, the deposits were not valid as per the 

provision of section 5(4) of the Assam Urban Areas Rent Control Act, 1972; 

but in fact, the defendant deposited the monthly rent till the month of June, 

2009 before the Court.  

 

36. As such, I am of the considered view that, the plaintiff is not entitled to 

recover/get the monthly house rent of the suit room till November, 2007. 

Accordingly, I find that, the plaintiff has failed to prove his claim of Rs. 4,200/- 

( Rupees four thousand two hundred ) only as the arrear rent for the month 

of August, 2007 to February, 2008. As such, this issue is decided in negative 

against the plaintiff.  

 

 Issue No.6, 7 & 8 

 

37. All these issue are clubbed together, as they are inter related for the 

convenience of discussion and decision.  

 

38. The plaintiff in the suit prayed for the decree of eviction of the defendant 

and khas possession over the suit room claiming that, the defendant has 

defaulted in payment of the monthly rents of the suit room and that, he has 

a bonafide requirement of the same. From the discussion and decision on 
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the foregoing issues, I have found that, the plaintiff could not prove that, he 

has an honest, genuine and pressing need of the suit room and as 

  Contd. to/P. 

13. 

 

 

such, his plea of bonafide requirement can not be accepted. But, it is found 

that, the plaintiff has proved that, the defendant has defaulted in paying 

the monthly rent to him and accordingly, he is adjudged as a defaulter in 

this suit. Accordingly, I find that, the defendant is liable to be evicted from 

the suit room on this defaulter ground alone. 

 

39. Further, it is found that, the plaintiff prayed for the recovery of the arrear rent 

amounting to Rs. 4,200/- ( Rupees four thousand two hundred ) only and for 

the future rent of the suit room. But, in the relevant issue, it is found that, the 

defendant has personally paid the monthly house rent of the suit room till 

the month of November, 2007 to the plaintiff and his daughter. But after 

that, the monthly rents from the month of December, 2007 till June, 2009 are 

deposited in the Court through different Misc(NJ) cases. Accordingly, I am of 

the considered finding that, the plaintiff is entitled to recover the monthly 

rent from the defendant from the month of December, 2007 till 

eviction/vacation of the suit room by the defendant @ Rs. 600/- ( Rupees six 

hundred ) only. The plaintiff will be at liberty to withdraw the monthly rents 

from the Court, which were deposited by the defendant already. Further, 

the plaintiff is also entitled to get the cost of the suit. Accordingly, all the 

issue are decided in affirmative in favour of the plaintiff.  

 

 

 

ORDER 

40. In view of my decisions reached on the issues of the suit basing on the 

principle of preponderance of evidence, it is found that, the plaintiff, 

though failed to prove his bonafide requirement of the suit room, but has 

successfully proved that, the defendant has defaulted in making 

payment of the monthly house rents of the suit room for the month of  

May, August, September, October, December,2008 and February, April, 

June, 2009 which caught the defendant liable to be evicted from the suit 

premise. Further, the plaintiff is entitled to  recover the monthly rent from 
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the defendant from the month of December, 2007 till eviction/vacation 

of the suit room by the defendant @ Rs. 600/- ( Rupees six hundred ) only. 

41. The plaintiff will be at liberty to withdraw the monthly rents from the Court, 

which were deposited by the defendant already up to the month of 

June, 2009. Further, the plaintiff is also entitled to get the cost of the suit.

  

       In view of the above directions, this suit is decreed, on contest, 

with cost.  

                   Contd. to P/ 

14. 

  

      Prepare decree accordingly within fourteen days.  

 

                  The operative part is pronounced in the open Court. 

 

  This judgment is pronounced in the open Court, which is given under my 

hand and seal of the Court, on this 7th day of March ,2011. 

 

 

 

 

           (A.M.Md. Mahiuddin.) 
                  Munsiff, Bongaigaon. 

 

 

 

 

 Typed, checked and corrected by me 

 

             

   

   (A.M.Md. Mahiuddin.) 
        Munsiff, Bongaigaon. 

 

 

 

 

 

 

 

 

 

 

 



[17] 
 

 

 

 

 

 

 

 

 

 

 

Contd. to P/15. 

 

 

 

 

A  P  P  E  N  D  I  X 

 

 

A.  Plaintiff's exhibits:                     Ex.-1 -  Tenancy agreement. 

      Ex.- 1(a) and Ex.-1(b)- Signatures of the 

defendant.  

          Ex.-2 – Pleader’s Notice. 

            

                               

B. Defendants Exhibits :                Ex.-A- Original copy of calculation sheet.  

     Ex.-B- Pleader’s Notice. 

     Ex.-C- Reply of Pleader’s Notice. 

     Ex.-D-Original copy of cheque. 

     Ex.-E- Original copy of letter. 

     Ex.-F- Postal registered slip. 

     Ex.-G-  A/D card. 

Ex.-H to O- Misc(NJ) cases.  

 

C. Court Exhibits :                                Nil. 

 

 

D. Plaintiff's witnesses :           P.W.-1  - Sri. Subhash Saha. (now deceased ).  

            P.W.-2  - Sri. Subrata Saha. 

            P.W.-3 – Sri Sujit Kr. Das.  

     

             

     

E.  Defendant's  witnesses :    D.W.-1- Sri. Kajal Das.  

            D.W.-2- Sri. Ujjal Das. 

             

 

F. Court witness :                        Nil.  
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            (A.M.Md. 

Mahiuddin.) 
                  Munsiff, Bongaigaon. 

 

 

 

 

 

 

 

 

 

 

 

 


