
              HIGH COURT FORM NO. (J) 2 
 
        HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
District :  Bongaigaon 
 
        IN     THE      ORIGINAL      COURT     OF     THE      MUNSIFF,      BONGAIGAON 
 
Present  :-     A.M.Md.Mahiuddin. M.Sc;LL.B. 
 
                                                             Tuesday   day ,   the  9th    day of June, 2009 
 

   Title Suit    No. 2  of 2005. 
 
                                    Md. Ramjan Ali Mandal and ors  ....................... Plaintiff (s) 
 
                       Versus 
 
                  Sri Gopal Saha and ors.    .....................  Defendant(s) 
 
                  This suit/case coming on for final hearing on 18.5.09, in the presence of  
 
 
      Sri D.J.Mukharjee.                                                                   
 
                                         .................Advocate(s) / Pleader(s)    for    Plaintiff(s) / Petitioner(s) 
 
 
 

      Sri N.K. Ghose. 
                      ..................Advocate(s) / Pleader(s)    for    Defendant(s)/Opp. Party 
 
           and having stood for consideration to this day, the Court delivered the following judgment :- 
 
 
 
 

     J  U  D  G  M  E  N  T 
 

1.           The  plaintiffs' case in brief is that, Plaintiff No.1, Md. Ramjan 
Ali is the uncle of  the Plaintiff no.2 Md. Fazal Haque Mandal. That the Defendant 
Gopal Saha  was initially a  tenant under the Proforma Defendant  Md. Ajgar Ali 
in respect of a shop house stands on a plot vide no.85 (no. 14 old) measuring 15ft 
x 18ft , situated at Bortolowa Bazar , under Bortolowa Bazar  Committee, under 
P.S. & P.O. Dhaligaon, Dist Chirang ,which is mentioned as tenanted premises in 
the schedule. 

 
2.         The tenancy between the Defendant and the Proforma Defendant 
started on 1.9.1998 by executing a deed of agreement on 13.8.1998 fixing 
monthly rent of the suit premises @ Rs. 500/- per month for a period of 3 years 
ending on 31.8.2001. Accordingly the tenancy started and continued uninterrupted 
and the Defendant was paying the rents to the Proforma Defendant  regularly. 
 
 3.  In May, 2000, during the continuance of the tenancy agreement, the 
ownership of the tenanted premises was transfered to the Plaintiffs by the 
Proforma Defendant by executing necessary papers and accordingly the  
Bortolowa Bazar Committee mutated and recorded the names of the Plaintiffs as 
the owner of the plot having the suit premises.  
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4.  After transfer of the ownership of the suit premises, the Proforma 
Defendant intimated the fact of transfer to the Defendant in due time and the 
defendant also accepted the plaintiffs as his new Landlords and used to pay the 
house rents regularly till August 2001 to the Plaintiffs. From the month of 
September 2001, the defendant stopped paying house rents to the plaintiffs despite 
of repeated requests. Hence the Defendant became the defaulter from the month of 
September 2001. 
 
5.  Then the Plaintiffs sent a legal notice to the defendant through their 
advocate Mr. D.S.Haque on 13.7.2002 asking defendant to pay arrear rent and to 
vacate the suit premises within 15 days from the date of receipt of the legal notice 
as the tenanted premises was urgently required by the plaintiffs for their own use 
and occupation.  
 
6.  But the Defendant failed to comply with the terms of the said legal 
notice.  Once again Plaintiffs issued a notice to the Defendant u/s 106 of the 
Transfer of Property Act, through their advocate Sri D. J. Mukharjee dated 
31.1.2005 asking for the arrear rent from the month fo September 2001 to January 
2005 and also to vacate the tenanted premises within 15 days from the date of 
receipt of the said notice. The Defendant inspite of receiving the notice did not 
vacate nor handed over the suit premises to the Plaintiffs.  
 
7.  Finding no other alternative way, the Plaintiffs then filed the present 
suit against the Defendant and the Proforma Defendant, claiming no relief against 
the Proforma Defendant until and unless the Proforma Defendant do not contest 
the suit. The Plaintiffs claimed the house rents from the month of September 2001 
to February 2004 i.e.  For 42 months. But in view of provisions of the Limitation 
Act, the Plaintiffs claimed arrear rent only for 36 months i.e. From the month of 
Mar2002 to February 2005 amounting to Rs.18,000/- . 
 
8.  The Defendant contested the suit by filing written statement wherein 
he contended inter-alia that the suit is bad for non-joinder of necessary parties, 
there is no cause of action for the suit, suit is under valued etc. It is contended 
that, the defendant took the suit premises from one Md. Asgor Ali , the Proforma  
Defendant on monthly rental basis @ Rs. 500/- per month and said tenancy has 
been created and started w.e.f. 1.9.1998 for a period of 3 years  and as per the 
terms of the tenancy agreement, the Proforma Defendant had been regularly 
collecting the monthly rents from the Defendant till July 2001 and refused the rent 
from the month of August 2002 demanding enhancement of rent to the tune of Rs. 
1200/- per month. That the defendant finding no option started to deposit the rent 
in the Court by filing Misc.(N.J.) cases. The defendant also stated that, there was 
no transfer of ownership of the suit premises in the month of May 2000 in favour 
of Plaintiffs by the Proforma Defendant because the proforma defendant had no 
legal right to transfer the ownership right , title and interest of the suit premises to 
the plaintiff as the suit premises had been owned ,possessed and allotted by the 
Govt. of Assam and the concerned Govt. Official of the Circle i.e. the Block 
Development Officer had allotted the lease the lease and regulated , controlled  
and administered the concerned  Bortolowa Bazar Committee, hence the said 
transfer of ownership itself is illegal, void ab-initio in the eye of law. That the 
Defendant had been all along paying the monthly rent by filing the Misc.(N.J.) 
cases. The Defendant also submitted that, in no point of time , he paid rents to the 
Plaintiffs. It is further contended that, the instant suit is not maintainable and  
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barred by resjudicata as T.S.no.5/2002 filed by the defendant before the Court has  
already been decreed ex-parte in favour of the present Defendant.  As such, the 
Defendant prayed for the dismissal of this suit.  
 
9.  The Proforma Defendant Md. Asgor Ali also contested the suit by 
filing his written statement contending that there is no cause of action against him 
. However , cause of action for filing of the suit subsists against Defendant Sri 
Gopal Saha. The Proforma Defendant admitted that,  the defendant Gopal Saha  
was initially a  tenant  under the Proforma Defendant   in respect of a shop 
house stands on a plot vide  no.85 (no. 14 old) measuring 15ft x 18ft , situated 
at Bortolowa Bazar , under Bortolowa Bazar  Committee, under P.S. & P.O. 
Dhaligaon, Dist Chirang ,which is mentioned as tenanted  premises in the 
schedule. 
10.         The tenancy between the Defendant and the Proforma Defendant 
started on 1.9.1998 by executing a deed of agreement on 13.8.1998 fixing 
monthly rent of the suit premises @ Rs. 500/- per month for a period of 3 years 
ending on 31.8.2001. Accordingly the tenancy started and continued uninterrupted 
and the Defendant was paying the rents to the Proforma Defendant regularly. 
 
 11.  In May, 2000, during the continuance of the tenancy agreement, the 
ownership of the tenanted premises was to the Plaintiffs by the Proforma 
Defendant by executing necessary papers and accordingly the  Bortolowa Bazar 
Committee mutated and recorded the names of the Plaintiffs as the owner of the 
plot having the suit premises.  After transfer of the ownership of the suit premises, 
the Proforma Defendant intimated the fact of transfer to the Defendant in due time  
and the Defendant also accepted the Plaintiffs as his new Landlords. That, after 
transfer of the ownership of the suit premises to the Plaintiffs , the answering 
Proforma Defendant never received any rent from the Defendant, rather he 
became astonished on receipt of the Notice from the Court of Civil Judge (Jr. 
Div.),Bongaigaon in connection with Mics. (NJ) Case no. 140/2001, wherein it 
appears that, the Defendant has deposited an amount of Rs.500/- only in the Court 
in the name of the answering Defendant being the rent for the month of October 
2001. On receipt of he notice , the Proforma Defendant issued a legal notice dated 
15.7.2002 under Registered Post with A/D through his Advocate Smt. Tutul 
Bhowmik mentioning once again that, he has transfered the said tenanted room to 
the Plaintiffs and accordingly he was no longer owner of the said room/house/plot 
since the month of May 2000 and the Plaintiffs are the owner of the same. He 
further advised the Defendant to negotiate the matter with the Plaintiffs  as present 
landlords. Due to the transfer of the ownership of the suit premises, his relation as 
the landlord and tenant with the Defendant ceased since May, 2000 
and the Defendant is liable to perform and discharge the duties and liabilities as 
tenant towards the plaintiffs as his new landlords. Hence , the Proforma 
Defendant prayed to dismiss the suit of the Plaintiffs against him as his is at no 
collusion with the Plaintiffs. 
 
12.  It is pertinent to mention here that, this judgment is being delivered in 
a fresh trial as directed by the Appellate Court i.e. learned Civil Judge (Sr. Div.), 
Bongaigaon vide judgment and order dated 30.6.2008 in T.A. no. 1 of 2008, on 
the original issues and the 4 additional issues ,as directed by the Appellate Court 
to be framed, and hence framed by my learned predecessor . Accordingly the 
issues to be decided afresh are :- 
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13. Issues 
 

1. Whether there is any cause of action in the suit ? 
 
2. Whether the suit is maintainable in the present form and manner and 

whether the suit is bad for the non-joinder of necessary party  ? 
3. Whether the sale of the suit premises by the proforma defendant to the 

plaintiff is valid  ?  
4. Whether the Plaintiff has right, title and interest over the suit land  ? 
5. Whether the Defendant is a defaulter  ? 
6. Whether the Plaintiffs are entitled to the arrear rent from the 

Defendant  ? 
7. Whether the Defendant is liable to be evicted from the suit premises for 

his default in payment of rent  ? 
8. Whether the plaintiffs are entitled to the decree as prayed for  ? 
9. Whether the Plaintiffs are entitled to any other and further relief  ? 

 
 
14. Additional Issues 
 
      10.  Whether the suit land is owned and allotted by the Bortolwa Bazar    
     Committee ? 
      11.  Whether the suit is bad for estoppal, acquiescence  and waiver  ? 

       12.  Whether  landlord – tenant relationship existed between the Plaintiff  
   and the Defendant?  
       13.  Whether suit premises at Bortalowa Bazar falls within Urban Area  
      within the meaning of u/s 2(8) of The Assam Urban Areas Rent  
      Control Act, 1972  ? 
 

    15.               During the trial, the plaintiff initially examined three witnesses i.e.  
i. Md. Amar Ali  as P.W.-1 
ii. Mukaddash Ali Ahmed  as P.W.-2 
iii.  Jalil Hussain  as P.W.-3       

and exhibited several documents and signatures  marked from Ext.1 to Ext.-
15. On the other hand the Defendant side has examined only the Defendant, 
Sri Gopal Saha as D.W.-1 and exhibited three documents , marked as Ext.-
A to Ext.-C. 

                  During the fresh trial of the suit, after being remanded by the 
Appellate Court, the plaintiff side has adduced the evidence of another witness 
i.e. iv. Md. Nazrul Haque as P.W.-4 and   On the other hand , the Defendant 
has also examined another witness i.e.the Proforma Defendant Md. Asgor Ali 
as D.W.-2 exhibited two more documents and signatures thereon , marked as 
Ext.-D to Ext.-E.  
 
DISCUSSION, DECISION  AND  THE REASONS THERE OF 

 
 16.                      I have heard the arguments advanced by Sri D.J.Mukharjee, 
the learned counsel of the Plaintiffs and Sri. N. K.Ghose, the learned counsel 
of the Defendant, perused the case record and gone through the evidences 
available on record along with the exhibits.  
 
                                In order to maintain the  sequence and flow of the facts 
leading to the decision, I am going to discuss the issues randomly.  

      contd. 
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Issue no. 1 
 
 17.                    In simple words, cause of action means the reasons for which 
the suit is filed.  In this instant suit, it is apparent from the pleadings of the 
parties that, the Defendant Gopal Saha  was initially a  tenant  under the 
Proforma Defendant  Md. Ajgar Ali in respect of a shop house stands on a plot 
vide no.85 (no. 14 old) measuring 15ft x 18ft , situated at Bortolowa Bazar , 
under Bortolowa Bazar Committee, under P.S. & P.O. Dhaligaon, Dist 
Chirang ,which is mentioned as the tenanted premises in the schedule. In May, 
2000, during the continuance of the tenancy agreement, the ownership of the 
tenanted premises was transfered to the Plaintiffs by the Proforma Defendant 
by executing necessary papers and accordingly the  Bortolowa Bazar 
Committee mutated and recorded the names of the Plaintiffs as the owner of 
the plot having the suit premises. After transfer of the ownership of the suit 
premises, the Proforma Defendant intimated the fact of transfer to the 
Defendant in due time and the Defendant also accepted the Plaintiffs as his 
new Landlords and used to pay the house rents regularly till August 2001. 
From the month of September 2001, the Defendant stopped paying house rents 
to the Plaintiffs inspite of repeated requests. Hence the Defendant became the 
defaulter from the month of September 2001. 
 
 18.                     On the other hand the Defendant, admitting the tenancy, 
contended that, the Proforma Defendant had been regularly collecting the 
monthly rents from the defendant till July 2001 and refused the rent from the 
month of August 2002 demanding enhancement of rent to the tune of Rs. 
1200/- per month. That the Defendant finding no option started to deposit the 
rent in the Court by filing Misc.(N.J.) cases. The defendant also stated that, 
there was no transfer of ownership of the suit premises in the month of May 
2000 in favour of Plaintiffs by the Proforma Defendant because the Proforma 
Defendant had no legal right to transfer the ownership right , title and interest 
of the suit premises to the Plaintiff as the suit premises had been owned 
,possessed and allotted by the Govt. of Assam and the concerned Govt. 
Official of the Circle i.e. the Block Development Offier had allotted the lease 
the lease and regulated , controlled  and administered the concerned  
Bortolowa Bazar Committee, hence the said transfer of ownership itself is 
illegal, void ab-initio in the eye of law. That the Defendant had been all along 
paying the monthly rent by filing the Misc.(N.J.) cases. The Defendant also 
submitted that, in no point of time , he paid rents to the Plaintiffs. 
 
 19.                  From the discussions on the pleadings of the parties, it is crystal 
clear that, there is a distinct reason for which the Plaintiff has approached 
before the Court by filing the present suit. As such, finding a reasonable 
cause of action , this issue is decided in the affirmative, in favour of the 
Plaintiffs.  
 
Issue no. 2 

 
 20.                        In this point, the defendant pleaded that, the suit premises 
/room is controlled and administered by the Block Development Officer and  
Sud-Divisional Officer (Civil) of Sidli Circle through the Executive 
Committee of the Bortolowa Bazar Committee. But none of them is/are made 
the party in the present suit and as such the suit is bad for the non-joinder of  
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the necessary parties and hence not maintainable in its present form.  
 
 21.                       To decide the issue I have carefully gone through the 
evidence of P.W.-2 and P.W.-4 particularly as they are the Secretaries of the 
said Bortolowa Bazar Committee for different periods. As per their evidence , 
the land over which the Bortolowa Bazar is situated, was originally a Govt. 
Khas land, which was allotted to the Bortolowa Bazar Committee by the Govt. 
vide order no. KRS-5/83/43-48A  dated 16.2.1984 issued by the Deputy 
Commissioner, Kokrajhar. The  Ext.-17, the certificate issued by the Circle 
Officer, Sidli Revenue Circle substantiated the evidence of the witnesses. 
After the allotment, the affairs of the said Bazar has been maintained and 
controlled by the Bazar Committee, without any interference of the Govt. or 
by the B.D.O.  
 
 22.                        In view of the depositions, it is apparent that, neither the 
Govt. nor the B.D.O. of that area is actively and directly related with the 
affairs of the said Bortolowa Bazar Committee but the whole affair of the 
bazar, including the transfer of the alloted plots are regulated by the bazar 
committee and the transfer of the plots are done by the approval of the said 
bazar committee. hence in my considered opinion though  the Block 
Development Officer and Sud-Divisional Officer (Civil) of Sidli Circle are not 
the necessary parties  but the Bortolowa Bazar Committee is the necessary 
party to the suit. Accordingly, non-joinder of the  Bortolowa Bazar Committee 
makes the suit defective, which can not be maintained without making the  
Bortolowa Bazar Committee a party to the suit.  
 
              As such, this issue is decided in affirmative against the Plaintiffs.  
 
 Issue no. 10   
 
  23.                      As per the plaint of the suit, the suit premises is a shop 
house stands on a plot vide no.85 (no. 14 old) measuring 15ft x 18ft , situated 
at Bortolowa Bazar , under Bortolowa Bazar Committee, under P.S. & P.O. 
Dhaligaon, Dist Chirang ,which is mentioned as tenanted premises in the 
schedule. The Defendant in his written statement ,in para no. 9 admitted the 
fact that, the suit premises is owned by the Bortolowa Bazar Committee . It is 
pertinent to mention here that, the land over which the Bortolowa Bazar is 
situated, was originally a Govt. Khas land, which was allotted to the 
Bortolowa Bazar Committee by the Govt. vide order no. KRS-5/83/43-48A  
dated 16.2.1984 issued by the Deputy Commissioner, Kokrajhar. 
 
24.                     From the  evidence of witnesses and particularly of P.W.-2 
and P.W.-4, the Secretaries of the said Bortolowa Bazar Committee for 
different periods, it is apparent that, after the land being allotted to the 
Bortolowa Bazar Committee by the Govt., the said committee, for the 
establishment of the bazar, allotted the land divided into plots to different 
applicants depending their requirements. Among the different plot holders, the 
Proforma Defendant Md. Asgor Ali was holding the suit premises i.e. Plot no. 
14(old) / 85(new), which was alleged to had been subsequently transferred to 
the present Plaintiffs.  Ext.-5 the plot holding certificate issued by the then 
Secretary of the Bortolowa Bazar Committee  i.e. P.W.-2, on 17.8.2004 ,which 
is duly proved by him, substantiates the fact. Though none appeared to prove 
Ext-4,  the plot holding certificate issued by the then Secretary of the  
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Bortolowa Bazar Committee on 6.6.2000, but from the facts mentioned 
thereon it is clear that, the suit premises was allotted initially to the Proforma 
Defendant and then to the Plaintiffs by the said  Bortolowa Bazar Committee. 
 
                   In view of the above made discussions and findings, this issue is 
decided in affirmative in favour of the Plaintiffs. 
 

                  Issue no. 13     
 
  25.                       As per the definition provided in section  2(8) of The Assam 
Urban Areas Rent Control Act, 1972, the 'Urban Area' means any area 
declared to be , or included in a municipality under the provisions of sub-
section (2) of section 5 of the Assam Municipal Act 1956 (Act XV of 1957) or 
declared to be a notified area under the provisions of sub-section (4) of section 
334 of the said Act. 
  26.                             Now from the deposition of P.W.-4, Md. Nazrul Haque, 
the Secretary of the Bortolowa Bazar Committee, it is clear that, the said 
Bortolowa Bazar  falls within a Gaon Pachayat under Sidli Revenue Circle. 
On the other hand there is no specific evidence showing that, the said 
Bortolowa Bazar  falls within the Bongaigaon Municipal Area . As such I am 
of the considered finding that, the Bortolowa Bazar  fall in an area which is an 
Urban Area within the mean of section 2(8) of The Assam Urban Areas Rent 
Control Act, 1972 . 
 
                        In view of the above made discussions and findings, this issue 
is decided in negative in favour of the Plaintiffs. 

                
                 Issue no. 3 

                   
 27.              To decide this issue we first have to see what  the Transfer of 
Property Act,1882 define about the 'Sale'. As per section 54 of the Transfer of 
Property Act,1882 “Sale” is a transfer of ownership in exchange for a price 
paid or promised or part-paid and part-promised. There is a rule how the sale 
is to be made which says that Such transfer, in the case of tangible immovable 
property of the value of one hundred rupees and upwards or in the case of a 
reversion or other intangible thing, can be made only by a registered 
instrument. 
  
 28.                             Now we have to see that, by the alleged sale what was 
being sold by the proforma defendant to the Plaintiffs. Ext.-3 is the said 
Affidavit, by which the sale took place. Careful perusal of Ext.-3 reveals that, 
in para 4 it is mentioned that, by executing the affidavit, the proforma 
defendant  handed over the possession of the suit premises to the plaintiffs. 
This document is proved  by  P.W.-1 and one of its witnesses i.e. P.W.-3. It is 
clear from the contents of Ext-3 that, through the said document the proforma 
defendant transfered one of the basic requirements of ownership i.e.the 
possession over the suit premises, in consideration of Rs.75,000/-, to the 
plaintiffs. Accordingly, in my considered opinion, the said sale could have 
been made only by a registered instrument. But here in this case, the transfer 
occurred only through Ext-3, which is not registered as per the provisions of 
the Resistration Act,1908. In view of the above discussions, I am of the 
considered finding that, the alleged sale of the suit premises, by the proforma 
defendant to the plaintiffs, is not valid.  

        contd.. 
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            Accordingly  this issue is decided in negative against the plaintiffs. 
 

                  Issue no. 4 
 
  29.                It is apparent from the evidence on record that, the land was 
originally belong to the Govt. The Govt. had allotted the land to he Bortolowa 
Bazar Committee to run the market there. To establish the market, the bazar 
committee then allotted the land dividing into numerous plots among different 
applicants and also to the proforma defendant. In the whole process, there is 
no absolute transfer of ownership regarding the land on which the market as 
well as the suit premises are standing. There was only a transfer of possessory 
right from one to another. It is also seen from the evidence of the witnesses 
specially from the evidences of the secretaries of the bazar committee that, 
there is a custom in the market of transferring the possessory rights over the 
plots allotted by the bazar committee, inter changing the plots, with the 
consent of the Bortolowa Bazar Committee.  
 
30.  Now, before deciding the right, title of the plaintiffs, we have 
to see whether  the proforma defendant had right, title over the suit premises to 
transfer it to others. From the discussions made above, it is clear that, the 
actual owner of the suit premises is the Bortolowa Bazar Committee, who 
alloted the  same in the name of the proforma defendant. As such the proforma 
defendant had no ownership of the suit premises except the right to possess it. 
Now custom of the market shows that, the possessory rights can be leased or 
transfered by the plot holders, through the operation of law and valid legal 
instruments. This fact is substantiated by Ext.-2, the deed of lease of the suit 
premises between the proforma defendant and the defendant, which is duly 
proved by D.W.-2, Md. Asgor Ali, the proforma defendant. The evidence on 
record regarding the custom of the market also reveals that, the plot holders 
can also transfer their rights over the alloted plots absolutely to a new person. 
Section 109 of the Transfer of Property Act,1882 also contemplates such 
transfer of rights by a lessor.  

 
31.  It is pertinent to mention here that, the Hon'ble Supreme 
Court has held in the case of Kumar Radhakishan Vora v. The Board of 
Trustees of the Port of Bombay, reported in AIR 1991 SC 14 that, when 
right, title and interest in immovable property stand transfered by the 
operation of law, the spirit behind section 109 would apply and the successor 
in the interest would be entitle to the rights of the predecessor.  

 
32.  In my considered opinion the phrase “operation of law” means 
and includes the several moods prescribed by the  Transfer of Property 
Act,1882. On  looking into the evidence on record, it appears that, the 
proforma defendant transfered his right over the suit premises to the Plaintiffs 
by way of 'sale'. Since in issue no. 3, it has been held that, the 'sale' in question 
in not a valid one, in my considered opinion, the plaintiffs will not be entitled 
to the benefit of section  109 of the Transfer of Property Act,1882. Hence in 
this particular case, though it seen that, the suit premises was re-allotted in the 
names of the plaintiffs by the Bazar Committee, there was no legal transfer of 
rights from the proforma defendant to the plaintiffs vesting on them the right, 
title and interest over the suit premises on them. 
   

In view of the above made discussions and findings, this issue is 
decided in negative against the  Plaintiffs.                                            contd.. 
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 Issue no. 12 
 
33.  To decide this issue, we have to see what will be the governing 
laws in this particular set of facts. It is seen that, the Bortolowa Bazar is not 
within any urban area. As such, the Assam Urban Areas Rent Control Act, 
1972 will not be applicable  in this case. Hence the governing law will the the 
Transfer of Property Act,1882.  
          
34.  It is an admitted fact that, there existed a landlord-tenant 
relationship between the Proforma Defendant and the Defendant through Ext.-
2 creating a tenancy between the parties from 1.9.1998 for a period of three 
years ending om 31.8.2001.  
 
35.  The Plaintiffs version in this regard is that, the Defendant, after 
the alleged transfer of the suit premises in the month of May,2000, accepted 
the plaintiffs as his new landlords and used to pay the house rents from the 
month of May,2000 till September,2001. Thereafter , the Defendant stopped to 
pay the rent. On the other hand the defendant stated that, the plaintiffs version 
is false as because he the proforma defendant was collecting the house rents 
from him till the month of July, 2001 and that, he never paid any rent to the 
Plaintiffs. But the Proforma Defendant stated that, after the suit premises was 
transfered to the plaintiffs, he never took any house rent from the Defendant. 
 
36.  Besides giving the oral evidence by the parties, none of them 
produced any supporting documents showing the payment or the receipt of the 
house rents of the suit premises by any of the parties. 
 
37.  Now as per the provision of section 102 of the Indian Evidence 
Act, 1872, the burden of proof in a suit or proceeding lies on that person who 
would fail if no evidence at all were given on either side. As per section 103 of 
the Act, the burden of proof as to any particular fact lies on that person who 
wishes the Court to believe in its existence, unless it is provided by any law 
that the proof of that fact shall lie on any particular person and as per section 
109, When the question is whether persons are partners, landlord and tenant, 
or principal and agent, and it has been shown that they have been acting as 
such, the burden of proving that they do not stand, or have ceased to stand, to 
each other in those relationships respectively, is on the person who affirms it.  
 
38.  The collective reading of the sections mentioned above, clearly 
shows that, the burden of proving the fact that the proforma defendant and the 
defendant ceased to stand as landlord and tenant and that, the plaintiffs are the 
new landlords of the defendant is on the plaintiffs. Since  the available 
evidence on in this point are contradictory to each other and since there is no 
supporting documentary evidence to resolve the contradictions, I am of the 
considered finding that, the plaintiffs have failed to proof that,  after the 
alleged transfer of the suit premises in the month of May,2000, there existed a 
landlord-tenant relationship between the plaintiffs and the defendants. 
 
  In view of the above made discussions and findings, this issue is 
decided in negative against the  Plaintiffs. 
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 Issue no. 5,6 &7 
 
39.  These three issues no. 5,6 and 7 are clubbed together and taken 
up for the discussion for the convenience of decision.  
 
40.  In view of the findings in the issue no.4 i.e. the Defendant was 
never the tenant of the Plaintiffs in respect of the suit premises, in my 
considered opinion, the question of defaulting in the payment of the house 
rents in respect of the suit premises by the Defendant to the present Plaintiffs 
does not arise. In the same line, when there was no landlord-tenant 
relationship between the Plaintiffs and the Defendant in respect of the suit 
premises, the question of arrear rents due to the Plaintiffs from the Defendant 
also does not come. For the same reason, since the Plaintiffs are neither the 
landlords of the Defendant nor the agents of the Proforma Defendant and nor 
the right, title holder of the suit premises, they do not have the capacity to file 
a suit for the eviction  of the  Defendant from the suit premises.  
 
  In view of the above findings, these three issues are decided in 
negative against the plaintiffs. 
 
 Issue no. 8&9 
 
41.  These two issues no. 8 and 9 are clubbed together and taken up 
for the discussion for the convenience of decision.  
 
42.  In view of the discussions made above and in view of my 
findings in the foregoing issues, it is clear that, the Plaintiffs are not holding 
the stand or the capacity to file a suit against the defendant for evicting m the 
suit premises accordingly, the plaintiffs are not entitled to the decree or any 
other relief, as prayed for. 
 
  In view of the above findings, these two issues are decided in 
negative against the plaintiffs. 
 
 Issue no. 11 
 
43.  In view of the discussions and the findings in the above 
mentioned issues, I am of the considered opinion that, this issue becomes 
redundant and hence not discussed.  
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      ORDER  
 
  

44.   In the above mentioned circumstances and in view of the 
decisions in the issues, I am of the considered finding that, though there 
persists a definite cause of action between all the parties, but  the Plaintiffs, 
without having a proper capacity to file the suit and without joining the 
necessary parties , have filed the suit against the Defendant and failed to 
establish their claim. Accordingly the suit of the Plaintiffs are dismissed, on 
contest, without cost.  

   Prepare decree accordingly.  
 
  The operative part is pronounced in the open court. 

 
    This judgment is pronounced in the open Court,which is 
given under my hand and seal of the Court , on this 9th  day of June,2009. 

 
 
 
 
        (A.M.Md. Mahiuddin.) 
           Munsiff, Bongaigaon. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

        contd.. 
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     A  P  P  E  N  D  I  X 
 
A.  Plaintiff's exhibits :    Ext.-1   -   Registered General Power Of Attorney executed by Plaintiff No-2. 
         Ext-1(1) - Ext.-1(6)  -   Signatures of Plaintiff No.-2. 
         Ext.-1(7) - Signature of P.W.-1.  
         Ext.-2   -   The deed of house rent agreement between the Defendant and  
                                      The Proforma Defendant. 
         Ext-2(1) - Ext.-2(3)  -   Signatures of the Proforma Defendant. 
         Ext-2(4) - Ext.-2(6)  -   Signatures of the Defendant. 
         Ext-2(7) - Ext.-2(9)  -   Signatures of the witnesses. 
         Ext.-3 -  The affidavit showing the transfer of the suit premises executed by  
             the Profirma Defendant. 
         Ext-3(1) - Ext.-3(2)  -   Signatures of witnesses. 
         Ext-3(3) - Ext.-3(4)  -   Signatures of the Proforma Defendant. 
         Ext.-4  -  The plot holding certificate issued by the  Bortolowa Bazar   

     Committee dated 6.6.2000. 
          Ext-5 -  The plot holding certificate issued by the  Bortolowa Bazar   
     Committee dated 17.8.2004. 
         Ext-6 to Ext.10  -  The donation receipt of the Bortolowa Bazar Committee. 
         Ext.-11 – Office copy of the  Advocate notice dated 13.7.2002. 
         Ext.-12 -  Postal A/D card of Ext.-11. 
         Ext.-13 -  Office copy of the Advocate notice dated 31.1.2005.  
         Ext.-14 -  Postal A/D card of Ext.-13.  
         Ext.-15 -  Certificate of Sectary of the Bortolowa Bazar Committee dtd  
     18.6.2002 
          Ext-16 – The xerox copy of the Proceeding Book of  the Bortolowa Bazar  
            Committee dtd24.8.2003 ( Compared with original). 
          Ext.-17 – The certificate issued by the Circle Officer, Sidli Revenue Circle,  
                          dtd. 25.8.2008.         
B.  Defendant's exhibits :   Ext.-A – The case record of T.S.no. 5/2002. 
           Ext.-B -  Copy of notice to the Proforma Defendant in Misc.(NJ)140/2001.                 

                     Ext.-C -  Copy of notice to the Proforma Defendant in Misc.(NJ)101/2002. 
          Ext.-D – Office copy of the  Advocate notice dated 25.7.2002.   
          Ext.-E -  Postal receipt of Ext.-D..              
 

C. Court exhibit  :                                 Nil. 
 
D. Plaintiff's witnesses :        P.W.-1   -    Md. Amar Ali. 
    P.W.-2  -    Mukaddash Ali Ahmed. 
    P.W.-3  -    Jalil Hussain. 
    P.W.-4  -    Md. Nazrul Haque. 
 
E.  Defendant's  witness :       D.W.-1 -   Sri Gopal Saha. 
    D.W.-2 -   Md. Asgor Ali. 
 
F. Court witness :                  Nil.                  


