
              HIGH COURT FORM NO. (J) 2 
 
        HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 
District :  Bongaigaon 
 
        IN THE  ORIGINAL   COURT  OF   THE   MUNSIFF,  BONG AIGAON  
 
 
Present  :-     A.M.Md.Mahiuddin. M.Sc;LL.B. 
 
                                                                               Monday, the 8th day of March, 2010 
 

   Title Suit No. 84 of 2006. 
 
 
                                     Sri. Dipak Mazumdar and another ....................... Plaintiffs. 
 
                             Versus 
 

         Smt. Sandhya Mazumdar and others….......................  Defendants. 
 

 
                  This suit/case coming on for final hearing on 8.2.2010, in the presence of  
 
 
        Sri. Samir Kr. Sarkar            .................Advocate    for    Plaintiffs. 
 
   
                  Sri. Ratan Debnath              …………..Advocate for the Defendants. 
 
 
           and having stood for consideration to this day, the Court delivered the following judgment :- 
 
 
 
 
 

     J  U  D  G  M  E  N  T 
 
 
 

1. This is a suit for declaration of right, title, interest, confirmation of partition, eviction and 

recovery of khas possession filed by the Plaintiffs Sri Dipak Mazumdar and Sri Madan 

Gopal Mazumdar against Smt. Sandhya Mazumdar as main Defendant and Sri Dilip Kr. 

Mazumdar as Proforma Defendant No.-1 initially. Subsequently Smt. Namita Biswas was 

added as Proforma Defendant No.-2 vide order dated 3.3.08. but due to non-taking of steps 

against the Proforma Defendant No.-2, the suit against her was dismissed vied order dated 

1.7.08. Again, against Proforma Defendant No.-1, the suit proceeded ex-parte as per order 

dated 12.6.07. None of these orders were challenged by any of the parties and as such, the 

orders remained good till today.  
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    FACTUAL MATRIX  

 

2. The factual matrix of the Plaintiffs case is that, late Dinesh Mazumdar , who died in the year 

1984, was the original owner of a plot of land measuring 1B-1K-7L covered by Dag No. 

539/955 (old), 186(new) of Patta No.190(old), 58(new) at Dolaigaon, Part-II, under 

Bongaigaon Revenue Circle, which is specifically mentioned in Schedule-A of the plaint. 

The Plaintiffs, the Defendant and the Proforma Defendant No.-1, being the legal heir of late 

Dinesh Mazumdar, after his death inherited the said plot of land as per the law of 

inheritance and occupied certain portions accordingly.  

 

3. That, on 7.10.2005 the Plaintiffs, the defendant and the Proforma Defendant jointly 

executed a Family Partition Deed in presence of witnesses and as per the said partition, the 

plot of land shown in the Schedule-B and Schedule-C in the plaint, were given to the 

Plaintiffs as their respective shares and these two plots are the suit land of this instant suit. 

Before the said partition, the Plaintiff alleged that, the Defendant made a declaration on 

26.9.2005 that, she will vacate the suit lands to the Plaintiffs within 1.4.2006 and will shift 

to her portion of land. But the Defendant did not vacate the suit lands as per her declaration 

and inspite of repeated request made by the Plaintiffs also. Accordingly, the Plaintiff No.-1 

served a Legal Notice to the Defendant through his Advocate Mr. Nazir Hussain on 

22.5.2006. but despite of receiving the notice, the Defendant did not vacate the suit lands 

and enjoying them. Finding no alternative way, the Plaintiffs filed this suit against the 

Defendant praying for declaring that, the Family Settlement of Schedule-A plot of land as 

per the Family partition Deed, dated 7.10.2005 is valid and binding upon the Defendant, for 

declaration that, the Plaintiffs have right, title and interest over the suit lands and for 

eviction of the Defendant there from and for recovery of khas possession over the suit lands.  

            

    DEFENDANTS’ PLEA  

 

4. The Defendant contested the suit by filing her written statement, wherein she has denied all      

the allegations and claims of the Plaintiffs. The Defendant stated that, originally Schedule-A 

plot of land was owned and possessed by late Debendra Ch. Mazumdar, who died on 

8.6.1974 leaving behind four sons, 1.) Sri Dinesh Ch. Mazumdar, the deceased husband of 

the Defendant, 2.) Sri Dipak Mazumdar, the Plaintiff No.-1, 3.) Sri Madan Gopal 

Mazumdar, the Plaintiff No.-2, 4.) Sri Dilip Mazumdar, the Proforma Defendant No.-1 and 

one married daughter Smt. Namita Biswas, who inherited the said plot of land equally as per 

the Hindu Law of Inheritance. Thereafter her husband died in the year 1984 leaving behind 

three major daughters and two major sons. They including her, being the legal heir, 

inherited the proportionate share of late Dinesh Ch. Mazumdar and all of them are holding 

their proportionate share of Schedule-A land.  

 

Contd. to P/3. 
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5. The Defendant challenged the validity of the said Family Partition Deed saying that, the 

same is not signed by all the co-sharers and accordingly is not valid and operative. She 

alleged that, none of her children and Smt. Namita Biswas, the married daughter of Late 

Debendra Ch. Mazumdar signed the said partition deed. Further the Defendant challenged 

the Partition Deed on the ground that, her signature on the said partition deed was obtained 

under duress and by concealment of facts and its contents. Further, it is alleged that, the 

Partition Deed is not registered and accordingly inoperative. The Defendant stated that, she 

never signed any declaration for vacating the suit lands as alleged by the Plaintiffs in Para-6 

of the plaint and the said allegation of the Plaintiffs, is false, fabricated, vexatious and 

designed one. In the premises of the above made defences, the Defendant alleged that, there 

is no cause of action in this suit against her, that the suit is bad for the non-joinder of 

necessary parties as all the legal heirs of late Debendra Ch. Mazumdar and late Dinesh Ch. 

Mazumdar are not made parties in the suit and the suit is not properly valued. Accordingly, 

she prayed for the dismissal of the suit with compensatory cost.  

 

     ISSUES 

  

6. After going through the pleadings of the parties, their documents on record and after 

hearing the submissions of the learned counsels appearing for the parties, for the just and 

proper decision of the dispute, the following issues are framed by my learned 

predecessor. 

  Issues 

1. Whether there is cause of action for the suit ? 

2. Whether the suit is bad for non-joinder of necessary parties ? 

3. Whether the Plaintiff has got right, title, interest over the suit land ? 

4. Whether the Partition Deed dated 7.10.05 is a valid and legal one and binding 

upon the parties ? 

5. Whether the signature of Defendant in the Partition Deed was obtained by 

fraud ? 

6. Whether  Plaintiff is entitled to get the decree as prayed for ? 

7. To what relief/relieves the plaintiff is entitled ? 

 

PEREMPTORY HEARING  

 

7. During peremptory hearing, the Plaintiffs appointed Smt. Jharna Mazumdar, as their 

General Power of Attorney Holder in respect of the suit land and examined her as P.W.-

1 and her husband Sri Katrick Mazumdar as P.W.-2. The P.W.-1 in her evidence on 

affidavit exhibited some documents and signatures. On the other hand, the Defendant 

Smt. Sandhya Mazumdar has adduced only her evidence as D.W.-1 in support of her 

case.   

Contd. to P/4. 
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                      DISCUSSION, DECISION  AND  THE REASONS THERE OF 
 

  

8. After conclusion of the evidence stage, I have heard the arguments of Sri Samir Kr. 

Sarkar, the learned counsel appearing for the Plaintiffs and Sri Ratan Devnath, the 

learned counsel appearing for the Defendant. The rival contentions have been duly 

considered and will be discussed at appropriate stage.  

 

ISSUE No.-1 

 

9.  It is well settled that a cause of action means every fact which, if traversed, would be 

necessary for the Plaintiff to prove in order to support the right to a judgment in his 

favour. Cause of action arises when a material fact is alleged by one party and the same 

is denied by the other. The learned counsel for the Plaintiffs, supporting the pleadings of 

the Plaintiff submitted that, a plot of land measuring 1B-1K-7L covered by Dag No. 

539/955 (old), 186(new) of Patta No.190(old), 58(new) at Dolaigaon, Part-II, under 

Bongaigaon Revenue Circle, which is specifically mentioned in Schedule-A of the 

plaint, has been inherited by the Plaintiffs, the Defendant and the Proforma Defendant 

No.-1 on the death of its original owner late Debendra Ch. Mazumdar and they were 

occupying certain portions respectively. That, on 7.10.2005 the Plaintiffs, the defendant 

and the Proforma Defendant jointly executed a Family Partition Deed in presence of 

witnesses and as per the said partition, the plot of land shown in the Schedule-B and 

Schedule-C in the plaint, were given to the Plaintiffs as their respective shares and these 

two plots are the suit land of this instant suit. Before the said partition, the Plaintiff 

alleged that, the Defendant made a declaration on 26.9.2005 that, she will vacate the suit 

lands to the Plaintiffs within 1.4.2006 and will shift to her portion of land. But the 

Defendant did not vacate the suit lands as per her declaration and inspite of repeated 

request made by the Plaintiffs.  

 

10. On the other hand, the learned counsel for the Defendant in support oh his client’s case, 

submitted that, there was no such formal partition on the alleged date with the consent of 

the Defendant. It is because, the signature of the Defendant on the alleged Partition 

Deed was taken under duress and by concealing the material facts contained in the said 

partition deed. Accordingly, it can not be taken into consideration. And as such, the 

Defendant is not bound to comply with the terms of the alleged document which was 

made by concealment of facts by the Plaintiffs. Further, it was submitted that, the parties 

involved in the suit are not only the persons who inherited the Schedule-A plot of land 

and the in the absence of them, the suit is not at all maintainable.  

 
 

Contd. to P/5. 
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11. From the above made submissions of the learned counsels and after going through the 

contents of the pleadings of the parties, I am of the considered opinion that, there was a 

clear cut dispute among the parties regarding the genuineness of the Family Partition  

Deed. Accordingly, I find that, there was a definite cause for the Plaintiffs to institute 

the action against the Defendant to sort out the dispute. As such, this issue is decided in 

affirmative in favour of the Plaintiffs.  

 
 

ISSUE No. 2 

 

12. A necessary party is one whose presence is indispensable to the constitution of the suit, 

against whom the relief is sought and without whom no effective order can be passed. A 

proper party on the other hand is that, in whose absence an effective order can be 

passed, but whose presence is necessary for a complete and final decision on the 

question involved in the proceeding.[ Awas Enam Vikas Parishad v. Gyan Devi, AIR 

1995 SC 724]. Where a person, who is a necessary or a proper party to a suit has not 

been joined as a party to the suit, it is a case of non-joinder. On the other hand, if two or 

more persons are joined as plaintiffs or defendants in one suit in contravention of Order 

1, Rules 1 & 3, of C.P.C. and they are neither necessary nor proper parties, it is a case of 

mis-joinder of parties. 

 
13. In respect of this issue, the learned counsel for the Defendant, supporting the plea of the 

Defendant submitted that, this suit suffers from the deficiency of the non-joinder of 

necessary parties and accordingly liable to be dismissed for the better interest of justice. 

Explaining his quote, the learned counsel submitted that, originally Schedule-A plot of 

land was owned and possessed by late Debendra Ch. Mazumdar, who died on 8.6.1974 

leaving behind four sons, 1.) Sri Dinesh Ch. Mazumdar, the deceased husband of the 

Defendant, 2.) Sri Dipak Mazumdar, the Plaintiff No.-1, 3.) Sri Madan Gopal 

Mazumdar, the Plaintiff No.-2, 4.) Sri Dilip Mazumdar, the Proforma Defendant No.-1 

and one married daughter Smt. Namita Biswas, who inherited the said plot of land 

equally as per the Hindu Law of Inheritance. Thereafter her husband died in the year 

1984 leaving behind three major daughters and two major sons. They including her, 

being the legal heir, inherited the proportionate share of late Dinesh Ch. Mazumdar and 

all of them are holding their proportionate share of Schedule-A land and all are 

necessary parties to the suit. As the daughter of late Debendra Ch. Mazumdar i.e. Smt. 

Namita Biswas and the sons and the daughters of late Dinesh Mazumdar were not made 

parties, this suit is bad for the non-joinder of necessary parties and accordingly liable to 

be dismissed. Countering his submissions, the learned counsel for the Plaintiff submitted 

that, Smt. Namita Biswas had been added as Proforma Defendant No.-2 in the suit vide 

order dated 3.3.08 of the Court.   

 

 

Contd. to P/6. 
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14. Now after hearing the submissions of the learned counsels, I am of the view that, before 

going into the discussion of the issue, it is needed to be looked into the appropriate 

provision in the Code of Civil Procedure, 1908 relating to the joinder of parties.  

 
15. As per the provisions of Order 1 Rule 1 of C.P.C. Which goes as- 

 
[1. Who may be joined as plaintiffs— All persons may be joined in one suit as plaintiffs 
where— 

(a) any right to relief in respect of, or arising out of, the same act or transaction or 
series of acts or transactions is alleged to exist in such persons, whether jointly, 
severally or in the alternative; and 

(b) if such persons brought separate suits, any common question of law or fact 
would arise.] 

 
16. Now, as per the provisions of Order 1 Rule 3 of C.P.C. Which goes as- 

 
[3. Who may be joined as defendants— All persons may be joined in one suit as 
defendants where— 

(a) any right to relief in respect of, or arising out of, the same act or transaction or 
series of acts or transactions is alleged to exist against such persons, whether 
jointly, severally or in the alternative; and 

(b) if separate suits were brought against such persons, any common question of 
law or fact would arise.] 

 
 

17.  In order to decide the issue, when I travelled through the evidence on record, it is found 

that, Smt. Jharna Mazumdar, the General Power of Attorney Holder of the Plaintiffs, as 

P.W.-1 and her husband P.W.-2 has admitted during their cross examination that the 

original owner of the Schedule-A land was late Debendra Ch. Mazumdar, who had four 

sons and a daughter. The name of the eldest son is Dinesh Mazumdar, who has also 

died. There are two sons and three daughters of late Dinesh Mazumdar. That, all the 

legal heirs of late Dinesh Mazumdar are major and leave in the suit land. Further, P.W.-

1 admitted that, the daughter of late Debendra Ch. Mazumdar i.e. Smt. Namita Biswas 

was not made a party in this suit.  

 

18. Now, at this stage, keeping in mind, the submission of learned counsel for the Plaintiffs 

that, Smt. Namita Biswas had been added as Proforma Defendant No.-2 in the suit vide 

order dated 3.3.08 of the Court, I have once again scrutinized the case record in this line 

and found that, the Plaintiff after almost seventeen months from the date of institution of 

the suit, filed a petition, bearing No. 45/08 under Order 1 Rule 10, r/w section 151, 

C.P.C. praying for impleading Smt. Namita Biswas as Proforma Defendant No.2 in the 

suit. The Defendant filed objections and after hearing both sides, my learned 

predecessor vide order dated 3.3.08 added Smt. Namita Biswas as Proforma Defendant 

No.2 and directed the plaintiffs to take steps for serving summons to the newly 

impleaded Proforma Defendant No.2. But as the Plaintiffs failed to take steps as 

ordered, the suit against Smt. Namita Biswas was dismissed vide order dated 1.7.08. 

now, from the aforesaid facts and circumstances, I am of the considered view that, 

though literally Smt. Namita Biswas was impleaded in the suit vide order dated 3.3.08,  
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but as she was unaware about the suit against her, as per the case record, and could not 

place her version before the Court before the dismissal of the suit against her due to the 

fault of the party bringing her into the suit, her addition in the suit can not be taken into 

consideration and the suit is to be looked into as she had never been impleaded in it. 

 

19. In view of the aforesaid discussions, as it has been proved that, the Schedule-A plot of 

land, regarding which the Family Partition Deed is created and disputed by the parties 

and which contains in it the Schedule-B and C suit lands, belonged to late Debendra Ch. 

Mazumdar, who after his death left behind four sons and a daughter as legal heirs and 

late Dinesh Mazumdar, being one of the inheritor of the said property after his death left 

behind the Defendant, two major sons and three major daughters, I am of the considered 

finding that, as per the rule of Hindu Law of Inheritance, all of them are legal heirs of 

late Debendra Ch. Mazumdar and entitled to inherit his property as per the legally fixed 

share and accordingly, all are necessary parties to a suit so far the property of late 

Debendra Ch. Mazumdar is concerned. As such, since Smt. Namita Biswas and the sons 

and the daughters of late Dinesh Mazumdar were not made parties in this suit by the 

Plaintiffs, I consider the suit to be deficient of necessary parties. As such, this suit is bad 

for the non-joinder of the necessary parties and accordingly, this issue is decided in 

affirmative against the Plaintiffs.  

 

ISSUE No.-3, 4 & 5 

 

20. All these issues are taken together for the convenience of discussion and decision as 

they are inter related. In this respect, the learned counsel for the Plaintiffs submitted that, 

on 7.10.2005 the Plaintiffs, the defendant and the Proforma Defendant jointly executed a 

Family Partition Deed in presence of witnesses and as per the said partition, the plot of 

land shown in the Schedule-B and Schedule-C in the plaint, were given to the Plaintiffs 

as their respective shares of Schedule-A land. That, as the said partition deed was signed 

by the Defendant in full conscience after knowing entire facts of its contents, the same is 

valid and binding upon all the signatories. As such, on the basis of the said partition 

deed, the Plaintiffs got right, title and interest over the suit lands.  

 

21.  The learned counsel for the Defendant on the other hand challenged the validity of the 

said Family Partition Deed submitting that, the same is not signed by all the co-sharers 

and accordingly is not valid and operative. Narrating his point the learned counsel 

submitted that, none of the children of late Dinesh Mazumdar and Smt. Namita Biswas, 

the married daughter of Late Debendra Ch. Mazumdar had signed the said partition 

deed. Further he challenged the Partition Deed on the ground that, the signature of the 

Defendant on the said partition deed was obtained under duress and by concealment of 

facts and its contents. Further, it is alleged that, since the Partition Deed is not 

registered, it is inoperative and further that, the Plaintiffs have failed to prove the same.  
Contd. to P/8. 
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22. In this respect the learned counsel for the Defendant referred to the provision of section 

17 (b) of the Indian Registration Act, 1908. But countering his submission, the learned 

counsel for the Plaintiffs cited couple of case laws of different Hon’ble High Courts, 

which are mentioned below and submitted that, registration of family partition deed is 

not required to be registered as per section 17 (b) of the Indian Registration Act, 1908.  

 
A. Ram Sagar Devi v. Most. Ghutru Devi @ mahabati Devi and others, 2008(3) Civ. C. 

R. 422(Pat.). 

B. B.S.Goel and others v. The Registrar, High Court of Delhi, 2007(2) Civ.C.R.165(Del.). 

C. G. Rangaiah v. Govindappa and others, 2008(3) Civ.C.R. 295(Kant.). 

 

23. Now, after hearing the allegations and counter allegations of both sides, I am of the 

opinion that, to decide the issues and the connected points there under, we have firstly to 

see whether the alleged Family Partition Deed is valid or not in terms of section 17 (b) 

of the Indian Registration Act, 1908. In this connection I have gone through the 

provision of section 17 of the Indian Registration Act, 1908 and the referred decisions of 

Hon’ble High Courts. The collective reading of the aforesaid decisions and the 

substantive law reveals that, it is settled law that, a memorandum of family settlement 

does not create or extinguish any right in immovable properties and therefore, does 

not fall within the mischief of section 17(2) of the Registration Act, 1908 and is 

therefore not compulsorily registrable.  Here in this suit, the alleged Family Partition 

Deed has been exhibited by P.W.-1 as Ex.-3. Perusal of Ex.-3 reveals that, it was written 

as per the pre-existing family settlement between the parties. As such it is a 

memorandum of family settlement, which does not require to be registered as per section 

17 of the Indian Registration Act, 1908.  

 

24. Now, coming to the question of admissibility and proof of the said document i.e.Ex.-3, 

the learned counsel for the Defendant submitted that, though the said document has been 

admitted as evidence and exhibited by P.W.-1, but it is not proved as per the provision of 

the Indian Evidence Act, 1872. To answer this point, I would like to quote the provision 

of section 68 of the Indian Evidence Act, 1872 which says that- 

68. Proof of execution of document required by law to be attested. – 

 If a document is required by law to be attested, it shall not be used as evidence 

until one attesting witness at least has been called for the purpose of proving its 

execution, if there be an attesting witness alive, and subject to the process of the 

Court and capable of giving evidence: 1*[Provided that it shall not be necessary to 

call an attesting witness in proof of the execution of any document, not being a 

will, which has been registered in accordance with the provisions of the Indian 

Registration Act, 1908 (16 of 1908), unless its execution by the person by whom it 

purports to have been executed is specifically denied.]  

Contd. to P/9. 
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25.  From the discussions made above, I am of the considered opinion that, since the alleged 

Partition Deed requires to be attested and does not require to be registered, it can not be 

used as evidence until one attesting witness at least has been called for the purpose of 

proving its execution, if there be an attesting witness alive, and subject to the process of 

the Court. Here in this suit, the P.W.-1, the Power of Attorney Holder of the Plaintiffs, 

being the witness to the Ex.-3 examined herself, exhibited the Partition Deed as Ex.-3 

and deposed that, she was present as a witness while Ex.-3 was being executed by the 

parties including the Defendant. P.W.-2 also deposed that, he signed the Ex.-3 as 

witness. But the learned counsel for the Defendant negating their contentions submitted 

that, P.W.-1 and P.W.-2 were not the witnesses of the Ex.-3, in fact there was no witness 

to the execution of Ex.-3 and accordingly, P.W.-1 or P.W.-2 can not prove the same. 

Explaining his submissions, the learned counsel stated that, there was no signature of 

witnesses on Ex.-3 and the P.W.-1 and P.W.-3 signed the Ex.-3 after institution of the 

suit. This is so because, the photocopy of the Partition Deed which was furnished to 

them along with the copy of plaint while serving summons, lacks the signatures of P.W.-

1 and P.W.-2, whish were put on thereafter. As such, Ex.-3 is a defective document, 

which can not give right, title to anyone. In search of any basis of this submission of the 

learned counsel for the Defendant, I have carefully scrutinized the case record and found 

that, the copy of the documents submitted along with the plaint at the time of institution 

of the suit contains the photocopy of the alleged Partition Deed i.e. Ex.-3 and perusal of 

which reveals that, at the bottom of page-3 of the said document, there was written as 

witness and numbered 1 and 2 respectively. But there was no signature of P.W.-1 and 

P.W.-2 or any other person, which were in the original copy of Ex.-3. Further the P.W.-1 

during her cross-examination admitted that, at the time of filing the suit, they submitted 

the photocopy of Ex.-3 and there was no signature of any witness in the same at that 

time. She also admitted that, in the original copy of Ex.-3, there are signatures of 

witnesses.  

26. As such, in view of the above facts and circumstances, it clearly appears that, the 

signature of P.W.-1 and P.W.-2 were taken after the filing of the suit and that, they were 

not the witnesses to Ex.-3. Accordingly, in view of the conduct shown by the Plaintiffs, I 

also find strength on the allegation of the Defendant that; her signature had been taken 

under duress and by misrepresenting and concealing the material facts. As such, issue 

No.-5 is decided in affirmative against the Plaintiffs. Further perusal of Ex.-3 reveals 

that, it was only signed by the Plaintiffs , the Defendant and the Proforma Defendant 

No.-1 and not by all the legal heirs and heiresses of late Debendra Ch. Mazumdar and 

late Dinesh Mazumdar, who are found as necessary parties to the suit earlier.   

27. As it has been found that, in the Family Partition Deed, the signature of the Defendant 

was taken by fraud, that all the legal heirs and heiresses of late Debendra Ch. Mazumdar  

Contd. to P/10. 
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and late Dinesh Mazumdar, who are found as necessary parties to the suit earlier, had 

not signed it, that there was no witness to the execution of the said Partition Deed, in 

fact the same has not been proved in this suit by the Plaintiffs. Accordingly, I am of the 

considered finding that, the Partition Deed dated 7.10.05 is not a valid document and as 

such not binding upon parties. As such, issue No.-4 id decided in negative against the 

Plaintiffs.  

28. Now coming to the question of alleged right, title and interest of the Plaintiffs over the 

suit land, it is pertinent to mention here that, since Ex.-3 has not been duly proved by the 

Plaintiffs, it can not be taken into consideration to decide this point. Besides Ex.-3, the 

Plaintiffs have produced and exhibited another document showing their right, title over 

the suit lands, that is Ex.- 2 the Holding Certificate dated 14.10.05 issued by the Asstt. 

Settlemet Officer, Bongaigaon Revenue Circle. Perusal of Ex.-2 reveals that, it is 

certified that a plot of land measuring 3 Katha 10 Lechas , covered by Dag No. 

539/955(old) 186(new) of Patta No. 190(old) 58(new) in Village- Dolaigaon, Part-II of 

Bongaigaon Revenue Circle, Bongaigaon is in the name of the Plaintiffs, the Defendant 

and the Proforma Defendant No.1. But Ex.-2 does not correspond to the neither 

Schedule-A land nor the suit lands in terms of the measurement of the land. Besides this, 

the Plaintiffs could not produce any other document showing their title over the 

Schedule-A land or the suit lands. In my considered opinion, to declare that, the 

Plaintiffs have right, title and interest over the suit lands, the Plaintiffs should have 

produced any document showing the right, title and interest of late Debendra Ch. 

Mazumdar over the Schedule-A land, from whom they claim their right, title and interest 

over the same. Since there is no document in this regard, I am of the considered finding 

that, the Plaintiffs have failed to prove their right, title and interest over the suit lands, 

which are the parts of  Schedule-A land. Accordingly, the issue No.-3 is decided in 

negative against the Plaintiffs.  

ISSUE No. 6 & 7 

29.  Both these issues are taken up together for discussion as they are inter related and for 

the convenience of decision. As we have already found that, the Partition Deed dated 

7.10.05 is not a valid and legal document, the Plaintiffs are not entitled to the decree of 

declaration that, the same is binding upon the Defendant. Since, the Plaintiffs have 

failed to prove their right, title and interest over the suit lands, they are not entitled to a 

decree to that effect and a decree of eviction of the Defendant from the Schedule-B and 

Schedule-C land. Furthermore, from the discussions and the decisions in the foregoing 

issues, I am of the considered opinion that, the Plaintiffs are not entitled to get any other 

relief.  Accordingly, these issues are decided in negative against the Plaintiffs.  

Contd. to P/11. 
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       CONCLUDING DISCUSSION  

30. From the decisions reached on the basis of preponderance of evidences, it clearly shows 

that, the suit of the Plaintiffs is bad for the non-joining all the necessary parties to it. 

Now, we have to see the effect of the non-joining the necessary parties in a suit. In this 

regard, the Hon’ble Apex Court has observed and held as follows- “The general rule is 

that, a suit can not be dismissed only on the ground of non-joinder or mis-joinder of 

parties [ Laxmisankar  v. Yashram, AIR 1993 SC 1587]. Nor a decree passed by a 

competent court on merits will be set aside on the ground of misdescription of the 

defendant [ Patasibai  v. Ratanlal, (1990) 2 SCC 42 ]. However this rule does not 

apply in case of non-joinder of necessary party [ Diwakar v. Stae of M.P., AIR 1984 

SC468 ]. If the person who is likely to be affected by the decree, is not joined as a 

party in the suit or appeal, the suit or appeal is liable to be dismissed on that 

ground alone, [Kanakarathanammal  v.  Loganath, AIR 1965 SC 271(276)]. 

Furthermore, the Plaintiffs have also failed to prove their right, title and interest over the 

disputed land.  

ORDER 

31. As we have found that, the suit is bad for the non-joinder of necessary parties and 

that, the Plaintiffs are not entitled to get any of the reliefs, which they claimed, 

including the decree, the suit is dismissed, on contest, without cost.  

         
            Prepare decree accordingly within seven days.  
 
        The operative part is pronounced in the open Court. 
 

  This judgment is pronounced in the open Court, which is given under my hand and 

seal of the Court , on this   8th  day of March ,2010. 

 

 
 
 
           (A.M.Md. Mahiuddin.) 
                  Munsiff, Bongaigaon. 
 
 
 
 
 Typed, checked and corrected by me 
 

            
    
   (A.M.Md. Mahiuddin.) 
        Munsiff, Bongaigaon. 

 
 

Contd..to P/12. 
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A  P  P  E  N  D  I  X 

 
 
A.  Plaintiff's exhibits:                  Ex.-1 -  the General Power of Attorney dated 5.1.08 
 
     Ex.-1(i) to Ex.-1(vi) - The signatures of Plaintiff No.1. 
 
     Ex.-1(vii)toEx.-1(xii) -The signatures of Plaintiff No2. 

 
          Ex.-2 – the Land Holding Certificate dtd 14.10.05. 
 
           Ex.-3- The Partition Deed dtd 7.10.05. 
 
      Ex.-4- The Declaration dtd 26.9.05. 
 
      Ex.-5- Legal Notice dtd 19.6.06. 
 
      Ex.-6 – A/D card. 
        
 
                               
B. Defendants Exhibits :             Nil. 
       
C. Court Exhibits :                      Nil. 
 
 
D. Plaintiff's witnesses :        P.W.-1  -  Smt. Jharna Mazumdar. 
 
         P.W.-2  -  Sri. Kartick mazumdar. 
 
        
                              
     
E.  Defendant's  witnesses :    D.W.-1- Smt. Sandhya Mazumdar.  
          
F. Court witness :                     Nil.  
 
 

 

          
 
            (A.M.Md. Mahiuddin.) 
                  Munsiff, Bongaigaon. 
 
 
 

 

                                                                                                                                                                                                                                                                                                                                                                                           

  

  

 

 

 


