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Form no. (J) 2 

 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District: Bongaigaon 

 

IN THE ORIGINAL COURT OF THE MUNSIFF 

BONGAIGAON 

 

Present: - Syeda Farida Afzal Zinnat, AJS 

 

Dated: - 12th of February 2013 

 

TITLE SUIT : - 45 / 2011 

 

1. Sri Jagadish Barman 

2. Sri Nani Gopal Barman.............................Plaintiff 

/Petitioner 

 

Versus 

1. Sri Biswanath Barman 

2. Sri Mritunjoy Barman 

3. Sri Gajen Barman....................…..Defendants 

              AND  

1.  Sri Bhabakanta Sakar.................. Pro Forma Defendant 

 

This suit/ case coming on for final hearing on 18th day of 

January 2013, in the presence of:- 

Sri Danial Das, Advocate for the plaintiffs 

 

Sri P. Sharma, Advocate for the defendant 

 

 

And having stood for consideration to this day, the court 

delivered the following judgment. 

 

 

JUDGEMENT 

 

This is a suit for declaration of right, title, interest and 

recovery of khas possession and eviction. 

 

The case of the Plaintiff in brief is discussed as follows: 
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1. Plaintiffs Jagadish Barman and Nani Gopal Barman both 

sons of Late Narendra Nath Barman has filed this suit 

against the defendants for declaration of right, title and 

interest, recovery of khas possession and eviction from 

the suit premises ( a plot of land measuring 2.5 Lechas 

and an Assam Type Pucca Structure of 17 ft ×12 ft 

standing on it ). 

2. As stated in the plaint, the plaintiffs inherited a plot of 

land measuring 4 Bigha 4 katha 3 lechas covered by dag 

No. 443 of P. Patta No. 95 situated at Barpathar village 

under Sidli Revenue circle within Bongaigaon district 

from their father. Out of this land they sold out a portion 

measuring 1 katha 17 ½ lechas  to  Sri Bhabakanta 

Sarkar arrayed as the pro forma defendant in the plaint, 

which was mutated in the name of Bhabakanta Sarkar 

accordingly. 

3. It is the case of the plaintiffs that in the year 2003 they 

constructed an Assam Type Pucca structure measuring 

17 ft ×12 ft described in the schedule of the plaint and in 

September 2003 the said structure was let out to the 

defendants on rent @ Rs. 200/- per month on oral 

agreement with the condition that the defendants would 

vacate the same as and when requested to do so. 

4.  Further it is stated in the plaint that the plaintiff No. 1 

Jagadish Barman is becoming aged and the plaintiff No. 

2 Nani Gopal Barman is unemployed. As such the suit 

premises is required by the plaintiffs for starting up their 

own business. Therefore they requested the defendants to 

vacate the same. But even after repeated requests the 

defendants did not pay any heed. Rather they stopped 

paying the monthly rent since October 2010 and hence 

they have become illegal occupiers and are liable to be 

evicted from the suit premises. The plaintiffs intimated 

about their intention to the defendants through pleaders 

notices dated 6/5/2011 and 22/6/2011 but the defendants 

replied in the negative. Hence this suit. 

5. The defendants contested the suit by filing written 

statement and besides others took the usual pleas of lack 

of cause of action, improper valuation, non 

maintainability and mis joinder and non joinder of 

parties. It is the plea of the defendants that as the 

defendants are the tenants of the plaintiffs and there is 

no tenancy law for rural areas hence this suit for eviction 
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of the defendants from the suit premises is not 

maintainable. It is also the plea of the defendants that 

since there is no registered agreement as per 

requirements of section 107of the Transfer of Property 

Act, hence this suit is liable to be dismissed.  

6. Further the defendants denied that the plaintiffs ever 

constructed any Assam type pucca structure and that 

they are the tenants of the plaintiffs. According to the 

defendants the suit land along with other land originally 

belonged to the father of the plaintiffs and a major 

portion of the land belonging to the father of the plaintiffs 

including the suit land were acquired by the Govt. Of 

Assam, Dept. Of E &D and that the defendants 

constructed a shop house on Govt. Land which is 

attached to the canal constructed over the land of the 

plaintiffs’ father which was acquisitioned by the Govt. 

 

  

7. Upon the pleadings of the parties my learned predecessor 

in office framed the following issues in this suit- 

 

1) Whether there is cause of action? 

2) Whether the suit is maintainable? 

3) Whether the suit is bad for non joinder of necessary 

parties? 

4) Whether the suit is barred by limitation? 

5) Whether the defendants are legally entitled to get the 

benefit of non existence of any particular Tenancy law 

for the rural areas and have right to occupy the suit 

land? 

6) Whether the suit land was acquisitioned by the E &D 

Dept. Govt. Of Assam? 

7) Whether the plaintiff is entitled to the decree? 

8) Is there any other relief to which the plaintiff is 

entitled? 

 

 

 

8. Plaintiffs have exhibited documents and produced 

evidence in support of their case. The defendant also 

adduced evidence but did not exhibit any document. 
 

9. I have heard arguments of the learned counsels. I have 

carefully examined the evidence and perused the 
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documents. My decision on the above issues are as 

follows:- 

 

10. Discussion on evidence, decision and reasons 

thereof: 

 

 

11.  Issue no. 1: Whether there is any cause of action for 

the suit? 

 

 

12.  Cause of action arises when a material fact is 

alleged by one party and the same is denied by the other 

party. Cause of action is a bundle of facts which taken 

with the law applicable to them gives the plaintiff a right 

to relief against the defendant. It consists of every fact 

which is necessary to be proved to entitle the plaintiff to a 

decree. Here the plaintiff has stated in the plaint that the 

defendants are illegal occupiers of the tenanted premises 

and are liable to be evicted therefrom. The plaintiffs are 

to prove the facts which they asserted in order to entitle 

them to the decree prayed for. Therefore in my considered 

opinion there is cause of action.  Accordingly this issue is 

decided in the affirmative. There is cause of action. 

 

 

13.  For the sake of convenience Issues No. 2 and 5 are 

taken together for discussion. 

 Issue No. 2: Whether the suit is maintainable? 

  Issue No. 5: Whether the defendants are legally entitled 

to get the benefit of non existence of any particular 

Tenancy law for the rural areas and have right to occupy 

the suit land? 

 

 

14.  The defendants have stated in their written 

statement that as there is no tenancy law for rural areas 

hence this suit for eviction of the defendants from the suit 

premises is not maintainable. It is also the plea of the 

defendants that since there is no registered agreement as 

per requirements of section 107of the Transfer of 

Property Act, hence this suit is liable to be dismissed. The 

plea of the defendants that there is no tenancy law for 

rural areas is not at all admissible. For a better 
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appreciation of the law relating to lease let us refer to the 

relevant portion of Section 105, 106 and 107 of the 

Transfer of Property Act. It reads thus: 

105: Lease defined. A lease of immovable property is a 

transfer of a right to enjoy such property, made for a 

certain time, express or implied, or in perpetuity, in 

consideration of a price paid or promised, or of money, a 

share of crops, service or any other thing of value, to be 

rendered periodically or on specified occasions to the 

transferor by the transferee, who accepts the transfer on 

such terms. 

106: Duration of certain leases in absence of 

written contract or local usage. (1) in the absence of a 

contract or local law or usage to the contrary, a lease of 

immovable property for agricultural or manufacturing 

purpose shall be deemed to be a lease from year to year, 

terminable, on the part of either lessor or lessee, by 

fifteen days’ notice. 

“107. Leases how made- A lease of immovable property 

from year to year, or for any term exceeding one year, or 

reserving a yearly rent, can be made only by a registered 

instrument. 

     

    All other leases of immovable 

property may be made either by a registered 

instrument or by oral agreement accompanied by 

delivery of possession.” 

 

15. Thus it is seen that though there is no tenancy law 

for rural areas the same is governed by the Transfer of 

Property Act, 1882 and section 107 of the said Act clearly 

provides that such leases of immovable property may be 

made by oral agreement too. These two issues are decided 

accordingly and in favour of the plaintiffs. 

 

 

16. Issue No. 3:  Whether the suit is bad for non joinder 

of necessary parties? 

 

17. The defendants have raised the plea of non joinder of 

necessary parties but there is nothing in the evidence or 

in the written statement to show who the necessary 

parties should be. From the pleadings of the plaintiffs it 

is seen that no relief has been sought against any other 
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party except the defendants. The burden to show who the 

necessary parties should be is on the defendants but the 

defendants have failed to discharge this burden. Hence 

this issue is decided in the negative and in favour of the 

plaintiffs. 

 

18. Issue No. 6: Whether the suit land was acquisitioned 

by the E &D Dept. Govt. Of Assam? 

 

19. This defendants have stated in their written 

statement that the suit land along with other land 

belonging to the father of the plaintiffs were 

acquisitioned by the Department of E & D, Government 

of Assam. Since this issue has been raised by the 

defendants the burden of proving the same by adducing 

evidence is upon the defendants. But other than making 

a statement to this effect in the written statement the 

defendants made no attempts to adduce any documentary 

evidence to prove their plea. The DW1 Biswanath 

Barman has stated in his evidence in chief that the Govt. 

Of Assam has acquisitioned the suit land in the year 

1963-64. But to substantiate this plea no evidence has 

been adduced by the defendants. On the contrary the 

plaintiffs have submitted the land holding certificate, 

land revenue clearance certificate and Jamabandi which 

goes to show that the land measuring 4 bigha 4 katha 3 

lecha covered by dag No. 443 of P.Patta No. 95 under 

Sidli Revenue Circle has been mutated in the names of 

the plaintiffs way back on 22/3/1971. Besides 

documentary evidence the plaintiffs have led oral 

evidence to this effect. Since the defendants could not 

discharge the burden of proving that the land was 

acquisitioned by the Govt. Of Assam by adducing 

admissible evidence hence this issue is decided in the 

negative and in favour of the plaintiffs. 

 

 

20. Issue No. 4: Whether the suit is barred by limitation? 

 

21. This case is for recovery of possession of immovable 

property which was leased to the defendants on the basis 

of oral agreement to pay monthly rent @ Rs. 200/- per 

month and according to the plaintiffs the defendants 

stopped paying monthly rent since October 2010. 
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According to Article 66 of the Limitation Act, 1963 the 

period of limitation for a suit for possession of immovable 

property when the plaintiff has become entitled to 

possession by reason of any forfeiture or breach of 

condition is twelve years and the time from which this 

period begins to run is when the forfeiture is incurred or 

the condition is broken. If it is assumed that the breach of 

condition of the oral agreement took place in October 

2010 then the suit is filed within the prescribed period of 

limitation. Hence this issue is decided in the negative and 

in favour of the plaintiffs.  

 

  

 

9) Issue No. 7: Whether the plaintiff is entitled to the 

decree? 

Issue No. 8: Is there any other relief to which the 

plaintiff is entitled? 

 

 

22. These two issues are related and hence for the sake 

of convenience these issues are taken together. According 

to the plaintiffs they let out the suit room at monthly rent 

of Rs. 200/- to the defendants on the basis of oral 

agreement. The defendants stated in the written 

statement that the plaintiffs never constructed an Assam 

type Pucca structure and the defendant never requested 

the plaintiffs to let him the house at monthly rent of Rs. 

200/-. On the contrary it is the case of the defendant that 

he constructed a shop house on Govt. land which has 

been lying vacant. The duty of establishing the case that 

the pucca structure was built by the plaintiffs is on the 

plaintiffs. The evidence as well as the pleadings is silent 

in this respect. The plaintiffs did not adduce any evidence 

to show that the pucca structure which is the subject 

matter of the suit was constructed by them. Further on a 

close scrutiny of the plaint and the cross examination it 

becomes evident that the boundary of the suit room is not 

as stated in the plaint. The PWs clearly admitted that to 

the south of the suit room there is a village road, to the 

north there is a drain upon which the suit room is 

situated, to the west there is a culvert. The boundary 

stated in the plaint does not tally with the boundary as 

admitted in their cross examination. It is doubtful 
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whether the schedule shown in the plaint is correct or 

not. This raises a presumption that the plaintiffs did not 

construct the suit room. Had the plaintiffs discharged 

their burden of proving that the suit room was 

constructed by them and let out to the defendant then it 

would have been the burden of the defendant to show 

that the plaintiffs did not construct the suit room. But 

the plaintiffs failed to discharge the burden of proof. Also 

according to the plaintiffs the suit room was let out on 

the basis of oral agreement. But there is nothing in the 

plaint to show that an oral agreement took place between 

the plaintiffs and the defendant. Hence in my considered 

opinion the plaintiffs failed to prove that they let out the 

suit room to the defendants. Therefore the plaintiffs are 

not entitled to the reliefs claimed. 

 

Order    

The suit is dismissed on contest with cost. 

 Prepare decree accordingly within 15 days. 

Given under my hand and seal of this Court on this the 

12th day of February 2013. 

 

      Syeda Farida Afzal Zinnat 

      Munsiff, Bongaigaon. 

 

 

 

 

 

 

 

 

 

APPENDIX 

Witness for the plaintiff:-  

 

 

1. PW1 : Jagadish Barman  

2. PW2 : Nani Gopal Barman 

3. PW3: Manoranjan Barman 

 

Witness for the defendant:  

1. DW1: Sri Biswanath Barman 

2. DW2: Shankar Barman 
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3. DW3: Madhav Barman 

 

 

3. Exhibits for the plaintiff:    

 

Exhibit 1: Land holding certificate dated 27/4/2011 

Exhibit 2: Land Revenue paying clearance certificate 

Exhibit 3: Jamabandi dated 27/4/2011 

Exhibit 4: Pleaders Notice dated 6/5/2011 

Exhibit 5: Postal Slip dated 6/5/2011 

Exhibit 6: Reply of Pleaders notice dated 18/5/2011 

Exhibit 7: Pleaders notice dated 22/6/2011 

Exhibit 8: Postal Slip dated 22/6/2011 

Exhibit 9: a/d card dated 24/6/2011 

 

 

 

 

 

 

 

 

 


