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 HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District: Bongaigaon 

 

IN THE ORIGINAL COURT OF THE MUNSIFF 

BONGAIGAON 

 

Present: - Syeda Farida Afzal Zinnat, AJS 

 

Dated: - 11th of January 2013 

 

TITLE SUIT : - 5 / 2011 

 

1. Smt. Taramati Sharma 

2. Shri Ranjit Sharma .........................Plaintiff /Petitioner 

 

Versus 

1. M/S Balbir Cloth Stores 

2. M/S Gulati Garments 

3. Shree Dashmesh Garments 

4. Surinder Singh Gulati 

5. Taranjit Singh Gulati......................Defendants 

                            And 

1. Shri Dhruba Narayan Mistry 

2. Mrs. Pushpa Sharma 

3. Mrs. Mina Devi 

4. Mrs. Urmila Sharma 

5. Mrs. Rekha Sharma 

6. Mrs. Priyanka Sharma................Proforma Defendants 

 

 

This suit/ case coming on for final hearing on 14th day of 

December 2012, in the presence 

Of:- 

Sri H.P.Karmakar, Advocate for the plaintiffs 

 

And Sri. N.K.Ghosh, Advocate for the defendants 

 

 

And having stood for consideration to this day, the court 

delivered the following judgment. 



2 
 

Typed by me 
 
Syeda Farida Afzal Zinnat 
Munsiff, Bongaigaon 

 

 

JUDGEMENT 

 

This is a suit for Eviction, delivery of khas possession and 

Realization of arrear rent. 

 

The case of the Plaintiff in brief is discussed as follows: 

 

1. The deceased husband of the plaintiff No.1 and father of 

plaintiff No.2 Deo Narayan Sharma (Mistry) and his 

brother Dhruba Narayan Mistry were the joint owners of 

a plot of land measuring 1 katha 7 lechas situated at 

Bongaigaon Town, Part 5 under Dihi Birjhora, 

Bongaigaon Revenue Circle covered by patta No. 335 

(old), 865 (new) and Dag No. 625/2278 (old), 1089 (new) 

which is described in Schedule A of the plaint. The 

plaintiffs along with the pro forma defendants, who are 

the legal heirs and heiresses of the deceased Deo Narayan 

Sharma, are the joint owners of an old R.C.C single 

storeyed building measuring 24 feet×26 feet situated over 

the schedule ‘A’ plot of land which is described in 

Schedule ‘B’ of the plaint.  

2. Late Mahisia Devi, who is the mother in law of the 

plaintiff No. 1 and grandmother of plaintiff No. 2, rented 

the schedule B room to the defendant No. 1, M/S Balbir 

Cloth Stores which was owned and run by Late Rajwant 

Singh Gulati, the father of the defendant No. 4 and 5, 

about 25 years ago. From the plaint it transpired that at 

present there are two shop rooms under the name and 

style of M/S Gulati Garments and M/S Dashmesh 

Garments in the schedule ‘B’ room. The plaintiffs stated 

that the tenancy is according to the English Calendar 

Month and the house rent was fixed at Rs. 900/- per 

month and accordingly defendant No.1 has been paying 

the house rent up to March, 1997 and since then the 

defendants have not paid any rent to the plaintiffs. 

3. The plaintiffs have prayed for a decree of eviction on the 

ground of defaulter clause and bona fide requirement. It 

is the case of the plaintiffs that the defendant No. 4 and 5 

partitioned M/S Balbir Cloth Stores into two separate 

shops without the knowledge of the plaintiffs and with 

mala fide intention and without any authority or 

permission from the landlords. Further the plaintiffs 
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pleaded that the suit premises are required bona fide by 

the plaintiff No.2 to start his own business as he has no 

other source of income and is an unemployed person. Also 

it is the case of the plaintiffs that the suit premises needs 

to be dismantled for the purpose of safety as it is a very 

old building. Also the entrance to the house of the 

plaintiffs being a very narrow one which is beside the suit 

premises, the building is required to be dismantled. 

 

4. The plaintiffs further prayed for a decree of arrear house 

rent of Rs. 32,400/- from the month of January 2008 to 

December 2010. 

 

5. The defendants contested the suit by filing written 

statement. The defendants stated that the suit is barred 

by law of limitation, not maintainable, bad for non joinder 

of necessary parties and mis joinder of unnecessary 

parties and that there is no cause of action for the suit. 

 

6. The defendants stated that at the time of taking the suit 

premises in 1973 it was in a dilapidated condition and as 

such the defendants repaired it and incurred a total 

expenditure of Rs. 22,000/- which is lying as a security 

deposit in respect of the tenancy. Further it is submitted 

in the written statement that the house rent receipts were 

issued by Deo Narayan Sharma and Dhruba Narayan 

Mistry. After the death of Deo Narayan Sharma no such 

receipts have been issued by the plaintiffs or the pro 

forma defendants but the defendants are paying the 

house rent on good faith and accordingly the defendants 

paid the rent for the month of February 2011 to the 

plaintiffs and the plaintiff No.1 acknowledged the same. 

It is also the case of the defendants that they are earning 

their livelihood from the suit premises and the same is 

not required bona fide by the plaintiffs and as such the 

suit is liable to be dismissed.  

 

 

7. Upon the pleadings of the parties my learned predecessor 

in office framed the following issues in this suit- 

 

1) Whether there is any cause of action for the suit? 

2) Whether the suit is barred by the law of limitation? 
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3) Whether the suit is bad for non joinder of necessary 

parties and mis joinder of unnecessary parties? 

4) Whether there is any land lord tenant relationship 

between the parties? 

5) Whether M/S Balbir Cloth Stores was partitioned and 

divided into M/S Gulati Garments and M/S Dashmesh 

Garments with due knowledge and permission from the 

plaintiffs? 

6) Whether the defendants are defaulters? 

7) Whether the suit premises are required bona fide by 

the plaintiff? 

8) Whether the plaintiff is entitled to the decree as prayed 

for in his plaint? 

9) To what other relief/relief(s) the parties are entitled? 

 

 

8. Plaintiff has exhibited documents and produced evidence 

in support of his case but the defendant did not cross 

examine the witnesses. 

 

9. Heard arguments of the learned counsel for the plaintiff. 

The learned counsel for the plaintiff have argued that 

since the defendants have not paid the rent since March 

1997 and as the suit room is required bona fide by the 

plaintiffs for their personal use the defendants are liable 

to be evicted from the suit room as per provisions of 

section 5 of the Assam Urban Areas Rent Control Act. The 

bona fide requirement is also claimed on the ground that 

the entrance to the residence of the plaintiff is a narrow 

one lying beside the suit premises and so the same 

requires to be demolished to widen the entrance. 

 

Discussion on evidence, decision and reasons thereof: 

 

 

10.  Issue no. 1: Whether there is any cause of action for 

the suit? 

 

  
1. Cause of action is a bundle of facts which taken with the law 

applicable to them gives the plaintiff a right to relief against the 

defendant. It consists of every fact which is necessary to be proved 

to entitle the plaintiff to a decree. Here the plaintiffs have stated 

in the plaint that the defendants are defaulters in paying the 
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house rent and the suit premises are required bona fide by them. 

The plaintiffs are to prove the facts which they asserted in order 

to entitle them to the decree prayed for. Therefore in my 

considered opinion there is cause of action.  Accordingly this issue 

is decided in the affirmative. There is cause of action for the 

suit. 

 

2.  Issue No. 3: Whether the suit is bad for non joinder 

of necessary parties and mis joinder of unnecessary 

parties? 

 

 

3.  The plaintiff has prayed for delivery of khas possession of 

the suit room by evicting the defendants from the suit 

room and this relief is claimed against the defendants and 

none else. The plaintiff has impleaded the legal heirs of 

the suit room as the pro forma defendants. Defendant side 

have failed to show who the necessary parties are. From 

the pleadings of the plaintiff, I do not find that any relief 

has been claimed against any other persons other than 

the defendants who initially took the suit room for the 

purpose of business under the name and style of M/S 

Balbir Cloth Stores and at present running their business 

under the name and style of M/S Shree Dashmesh 

Garments and M/S Gulati Garments. Therefore I am of 

the considered opinion that the suit is not bad for non 

joinder of necessary parties or mis joinder of unnecessary 

parties. As a result this issue is decided in the negative 

and in favour of the plaintiff. 

 

Decision: The suit is not bad for non joinder of 

necessary parties and mis joinder of unnecessary 

parties. 

 

4. Issue No. 4: Whether there is landlord tenant 

relationship between the parties? 

 

5. From the pleadings of the defendants it is seen that the 

defendants have clearly admitted in para 9 of their 

written statement that the tenancy was created in the 

year 1973 between the father of the answering defendants 

and Late Deo Narayan Sharma and Dhruba Narayan 

Mistry. Therefore there is undoubtedly a landlord tenant 
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relationship between the parties. This issue is decided in 

the affirmative. 

6. For the sake of convenience issues number 5 and 7 are 

taken up together. 

7.  Issue No. 5: Whether M/S Balbir Cloth Stores was 

partitioned and divided into M/S Gulati Garments 

and M/S Dashmesh Garments with due knowledge 

and permission from the plaintiffs? 

Issue No.7:  Whether the defendants are defaulter? 

 

 

8. DW1 Surinder Singh Gulati admitted in his cross 

examination that the suit premises was let out to M/S 

Balbir Cloth Stores which was dissolved in the year 1999 

and in its place the defendants have started two separate 

shops under the name and style of M/S Gulati Garments 

and M/S Shree Dashmesh Garments. But the defendants 

failed to prove that the landlords gave their assent in 

partitioning M/S Balbir Cloth Stores into two separate 

shops in the tenanted premises. Defendants failed to show 

that the plaintiffs had knowledge and gave permission for 

the same. Hence this issue is decided in the negative and 

in favour of the plaintiffs. 

9.  The plaintiffs have pleaded in their plaint and also in 

their evidence in chief that the defendants have not paid 

the house rent since March 1997. In their answer the 

defendants have stated that up to March 1997 the 

plaintiffs acknowledged the receiving of house rent 

through receipts but after the death of Deo Narayan 

Sharma the landlords stopped issuing receipts. But the 

defendants have exhibited some receipts from the period 

of May, 1997 to April, 1999 which goes to show that the 

defendants have been paying the rent even after March, 

1997 as opposed to the claim of the plaintiffs. Again the 

defendants have exhibited records of Misc. NJ cases 

which show that the house rent is being deposited in court 

regularly. Section 5(4) of the Assam Urban Areas Rent 

Control Act, 1972 contemplates depositing rent in Court 

only when the landlord refuses to accept the same. Also I 

have gone through the pleadings of the defendants 

carefully. Nowhere in the written statement is it pleaded 

that the defendants are depositing the house rent in 

Court after the same being refused by the plaintiffs. This 

portion of the evidence led by the defendants is beyond 
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the pleadings which cannot be looked into. Hence the 

records of the Misc NJ cases will not help the defendants 

in their claim that they are not defaulters. However it is 

evident from the evidence adduced by the defendants that 

the defendants have duly paid the rent up to April 1999 

but after that there is no evidence on record to show that 

they have offered the rent to the landlords. In my 

considered opinion the defendants are clear defaulters in 

respect of payment of the house rent under section 5(1) (e) 

of the Assam Urban Areas Rent Control Act, 1972 and 

therefore liable to be evicted. This issue is decided in the 

affirmative and in favour of the defendants. 

 

Decision: The defendants are defaulters in paying 

the house rent. 

 

 

10.  Issue No.7: Whether the suit premises are 

required bona fide by the plaintiff? 

 

 

11. It is pleaded in the plaint as well as in the evidence 

in chief of the PWs that the suit premises are required 

bona fide by the plaintiff No.2 to start his own business as 

he has no other source of income and is an unemployed 

person. Further it is the case of the plaintiffs that the suit 

premises needs to be dismantled for the purpose of safety 

as it is a very old building and also the entrance to the 

house of the plaintiffs being a very narrow one which is 

beside the suit premises, the building is required to be 

dismantled. This portion of the pleading remained 

unrebutted. Defence could not lead any evidence to prove 

the contrary. I find no discrepancy in the pleadings of the 

plaintiffs and their evidence on affidavit and as such I am 

of the considered opinion that the suit room is required 

bona fide by the plaintiffs. Accordingly this issue is 

decided in the affirmative and in favour of the plaintiffs.  

 

Decision: The suit room is required bona fide by the 

plaintiff. 

 

    

12. Issue No. 2: Whether the suit is barred by 

limitation? 
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11. For the sake of convenience this issue is taken up at 

this stage of the discussion. From the pleadings of the 

parties as well as the documentary evidence led by the 

defendants it is seen that the defendants have paid the 

rent till April 1999 (Exhibit AJ). After that there is no 

receipt which implies that the defendants have defaulted 

in paying the rent. If that be so, the defendants are 

defaulters since April 1999 and not March 1997. 

According to Article 67 of the Limitation Act, in a suit to 

recover possession from a tenant the period of limitation 

is twelve years and the time from which the period begins 

to run is when the tenancy is determined. In this case the 

period of limitation ends on April, 2011. The suit is filed 

on 6/1/2011 i.e. well within the period of twelve years 

from April 1999. Therefore the suit is filed within the 

period of limitation. This issue is decided in the 

affirmative and in favour of the plaintiffs.  

 

DECISION: The suit is not barred by limitation 

 

 

RELIEF 

 

12. Issue No. 10: Whether the plaintiff is entitled to the 

decree as prayed for in his plaint? 

13.   Issue No. 11: To what other relief/relief(s) the 

parties are entitled? 

 

14. For the sake of convenience I have clubbed issues No. 

10 and 11 together. From the discussions made above it is 

established that the defendants are defaulters in payment 

of the house rent and the suit room is required bona fide 

by the plaintiff. As such the plaintiff is entitled to the 

relief of eviction, khas possession and arrear rent as 

claimed for. As such these two issues are decided in the 

positive and in favour of the plaintiff. 
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Order    

The suit is decreed on contest with cost. The plaintiff is 

entitled to recover possession of the suit room by evicting 

the defendants and also entitled to realize the arrear rent 

as claimed in the plaint. 

 Prepare decree accordingly within 15 days. 

Given under my hand and seal of this Court on this the 

11th day of January 2013. 

 

      Syeda Farida Afzal Zinnat 

      Munsiff, Bongaigaon. 

 

 

 

 

 

APPENDIX 

Witness for the plaintiff:-  

 

 

1. PW1 : Taramati Sharma 

2. PW2 : Ranjit Sharma 

 

Witness for the defendant: - 

1. DW1: Surinder Singh Gulati 

2. DW2: Taranjeet Singh Gulati 

 

 

    Exhibits for the plaintiff:    

 

1. Exhibit 1: House Rent Receipt dated 31/3/1997 

2. Exhibit 2: Land Revenue Certificate dated 9/12/05 

3. Exhibit 3: Certificate of Land ownership dated 20/12/05 

 

Exhibits for the defendants: 

1. Ext A to Ext M: records of Misc. NJ Cases 

2.  Ext N to AJ: House rent receipt from the period of May 

1997 to April 1999.  
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