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   IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (M) 

                               NORTH SALMARA, ABHAYAPURI

                        Case No. C.R. NI 160 of 2014 u/s 138 of NI Act

                                           Sri Ranjan Majumdar

                                           S/O- Late Robin Majumdar

                                           R/O- Dharmapur, W/No. 1, near Namghar 

                                           P.O. & P.S.- Abhayapuri

                                           Dist- Bongaigaon, Assam

                                                              …………………..  Complainant

.

                                                         -Vs-

                                          Sri Mrinmoy Kumar Das

                                          S/O- Sri Taresh Ch. Das

                                          R/O- Dharmapur, W/No. 1

                                          Near Namghar, P.O. & P.S.- Abhayapuri

                                          Dist- Bongaigaon, Assam

                                                                          ……………………. Accused 

                           Present- Sri Nayanjyoti Choudhury, SDJM (M), Abhayapuri

                           For the Complainant- Mr. R. Debnath….Learned Advocate.

                           For accused- Mr. M. Kalita….Learned Advocate 

                           Evidence recorded on- 21-11-16, 30-01-18, 20-06-18

                           Argument heard on- 25-01-19

                           Judgment delivered on – 25-01-19
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                                                                JUDGMENT

1 This is a case instituted under section 138 of the Negotiable
Instruments Act, 1881 alleging that the accused, Mrinmoy Kumar
Das  had  issued  one  cheque  in  favor  of  the  complainant  Ranjan
Majumdar which were dishonored due to insufficient funds in the
account of the accused.

2 The brief fact giving rise to the institution of this complaint case is 
that the accused approached the complainant and took financial 
assistance from him to meet up his personal necessities and as the 
accused was his business partner the complainant helped the 
accused and the accused undertook to repay the loan. On 20-01-14 
the complainant visited the accused person for realization of Rs. 
4,00,000/- only and on the same day the accused issued cheque no.
023381 dated 20-01-14 amounting to Rs. 4 lakh only from his SB 
Account No. 30724634545 maintained with SBI, Abhayapuri Branch 
in discharge of his legally enforceable debt or liability in favor of the
complainant and accordingly the complainant  deposited the 
cheques for encashment before his banker Assam Gramin Vikash 
Bank, Abhayapuri Branch but same were returned unpaid by 
cheque return memo dated 17-02-14 due to insufficient fund in the 
account of the accused. The complainant then send one demand 
notice dated 01-03-14 to the accused through his advocate by 
registered A/D post by demanding the total amount of Rs. 4 lakh 
only within 15 days from the date of receipt of the said notice. The 
demand notice was duly served upon the accused on 08-03-14. But 
the accused failed to make the payment within the stipulated 
period of 15 days and as such the complainant lodged the case 
against the accused u/s 138 of The Negotiable Instruments Act, 
1881.

3  The accused was called upon to enter trial and upon her 
appearance the particulars of offence under section 138 of the 
Negotiable Instruments Act,1881 was explained to her to which she 
pleaded not guilty and claimed to be tried.

4 The complainant adduced his evidence as PW 1 in support of his 
case and exhibited some documents whereas the accused adduced 
two witnesses in his defense including himself.

5 The accused in her statement u/s 313 of Cr.P.C. stated that he 
started R.M. Enterprise in the name of the complainant and the 
required money for the business amounting to more than Rs. 14 
lakhs were paid by the accused to the complainant by cheque. He 
further stated that he had not put his signature and amount in the 
cheque, however the signature in the cheque was his signature. The
accused stated that he gave the cheque as he had to spend most of
his time out of station and there may be urgent need of money for 
his business. The accused further stated that he did not receive any
demand notice.

6 I have heard the learned counsels appearing for the complainant 
and the accused.

7 Upon hearing and on perusal of record I have framed the following 
points for determination in order to arrive at a definite finding as 
regards the dispute in this case-
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1 Whether the accused issued the cheque for the discharge of any
legally enforceable debt or liability towards the complainant?

2 Whether the cheque was dishonored for insufficient funds in the 
account of the accused?

3 Whether the accused received the demand notice issued by the 
complainant regarding the dishonor of the cheque?

4 Whether the accused has committed the offence under section 
138 of the Negotiable Instruments Act, 1881? 

8 I have carefully gone through the case record and perused the 
entire evidence on record both oral and documentary. I have heard 
and perused the arguments advanced and the submissions made 
by the learned advocate on behalf of the complainant and the 
learned advocate for the accused person. The learned advocate for 
the complainant in his argument relied on the judgment of Hon’ble 
Supreme Court in Rangappa Vs Sri Mohan [(2010)11SCC441] and 
Kishna Rao Vs Sankargouda [(2018) 8 SCC 165] on the other hand 
the learned advocate for the accused relied on R. Chennakesava 
Rao Vs P. Laxmi Narasaiah [(2017) 4 AICLR 798]

DISCUSSION, DECISIONS AND REASONS :-

9       Point for determination no. 1:- Whether the accused issued the 
cheques for the discharge of any legally enforceable debt or liability
towards the complainant:

10 The complainant as PW 1 deposed that he along with the accused 
person were the partners of R.M. Enterprise situated at W/No. 2, 
Abhayapuri and had business relationship. PW 1 deposed that due 
to personal necessity the accused approached to him and taken 
financial assistance from him to meet up his personal necessities 
accordingly the PW 1 helped the accused as a business partner and 
in turn the accused undertook to repay the same as soon as 
possible.  On 20-01-14 the PW 1 visited the accused person for 
realization of his amount of Rs. 4 lakh only from him and 
accordingly the accused on the same day had issued a cheque no. 
023381 dated 20-01-14 amounting to Rs. 4 lakh only from his SB 
Account No. 30724634545 maintained with the State Bank of India, 
Abhayapuri Branch in discharge of his legally enforceable debt or 
liability in favor of the complainant. The PW 1 exhibited the cheque 
as Ext. 1 and the signature of the accused was exhibited as Ext. 
1(1). The PW 1 was cross examined by the accused in this regard. In
his cross examination the PW 1 denied that the accused person had
given him blank cheques to invest for R.M. Enterprise. The PW 1 
further denied that he had filled up the amount of four lakhs on the 
blank cheque given by the accused person to him for investing in 
the firm, got it bounced and then filed this false case.  The accused 
as DW 1 deposed that the complainant was his neighbor and he 
along with the complainant were the owners of R.M. Enterprise. DW 
1 deposed that he had invested 13 lakhs 55 thousand through 
cheque and a half lakh in cash at the starting of their business. DW 
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1 deposed that during business transactions he used to sign blank 
cheques ad handed them over to the complainant as he had to stay
away from home for long. Complainant used to fill up the blank 
spaces I the cheques and write the name, date and amount in it. 
DW 1 deposed that he had four cheques remaining with the 
complainant which were blank and out of the four the DW 1 only got
back three cheques two of them were of SBI and one was of UBI. 
DW 1 deposed that one of the cheque was with the complainant 
and the accused totally forgot about it. Ext. 1 was that blank 
cheque which the DW 1 gave to the complainant.  DW 1 deposed 
that he recognized the signature but the handwriting of the date, 
name and amount written alphabetically and numerically were not 
his.  The DW 1 was cross examined by the complainant wherein the 
DW 1 admitted that he had not exhibited any bank statement in 
support of his statement that he made payment of Rs. 13 lakh 55 
thousands at the initial stage of business. DW 2 Urnam Kumar Das 
in his evidence deposed that he knew the parties and they had 
business of Vodaphone recharge under the name and style of R.M. 
Enterprise. DW 2 deposed that Mrinmoy used to stay out of station 
so he issued cheques to the complainant for business dealing as he 
was his partner but R.M. Enterprise was shut down. The cheques 
which were given were under the possession of the complainant but
he did not return the cheques and deposited the same in Gaolia 
Bank. The cheques were dishonored. DW 2 deposed that the case 
was filed only to defame the accused. In his cross examination DW 
2 deposed that the accused had not lodged any case for misusing 
his cheques. The learned advocate for the complainant referred the 
judgment of Honble Supreme Court in Rangappa Vs Sri Mohan and 
submitted that until the contrary is proved the presumption was 
always in favor of the holder of the cheque.  As per section 139 of 
the Negotiable Instruments Act, it shall be presumed that the 
cheques were issued for the discharge of a legally enforceable debt 
or liability, unless the contrary is shown. Hon’ble Apex Court in 
Mandvi Co- operative Bank Limited Vs Nimesh B. Thakore wherein 
para 47 and 48 it cited as “The case of the complainant in a 
complaint under section 138 of NI Act would be based largely on 
documentary evidence. The accused on the other hand in a large 
number of cases may not lead any evidence at all and let the 
prosecution stand or fall on its own evidence.” Hon’ble Supreme 
Court in Krishna Janardhan Bhatt Vs Dattattraya G. Hegde [(2008)4 
SCC 54] cited that section 139 merely raises a presumption in 
favour of the holder of cheque that the said cheque had been 
issued for discharge of any debt or other liability and existence of 
legally recoverable debt is not a matter of presumption u/s 139. In 
Krishna Janardan Bhatt Vs Duttattraya G. HegdeHon’ble Supreme 
Court further held that Courts must be on guard to see that merely 
on the application of presumption as contemplated under section 
139 may not lead to injustice or mistaken conviction. The doctrine 
of reverse burden introduced by S. 139 of the NI Act should be 
balanced.  Hon’ble Supreme Court in K. Prakashan Vs P.K. 
Surendran [(2008) 1 SCC 258] in para 13 cited that “The Act raises 
two presumptions: firstly, in regard to the passing of consideration 
as contained in section 118(a) therein and, secondly, a presumption
that the holder of cheque receiving the same of the nature referred 
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to in section 139 discharged in whole or in part any debt or other 
liability. Presumptions both under sections 118(a) and 139 are 
rebuttable in nature. Having regard to the definition of terms 
“proved” and “disproved” as contained in section 3 of the Evidence 
Act as also the nature of the said burden upon the prosecution vis a 
vis an accused it is not necessary that the accused must step into 
the witness box to discharge the burden of proof in terms of the 
aforementioned provisions”. In para 14 the Hon’ble Apex Court 
further cited that “It is furthermore not in doubt or dispute that 
whereas the standard of proof so far as the prosecution is 
concerned is proof of guilt beyond all reasonable doubt; the one on 
the accused is only mere preponderance of probability.” As 
observed in R. Sankaralingam Vs Union of India [ 1996 Cr. L. J. 3387 
(Mad.)] section 138 does not run counter to the basic principles of 
criminal law that an accused must be presumed to be innocent. 
Section 138 and section 139 will come into play only on the 
existence of certain basic facts and circumstances. In such a case, it
cannot be contended that the general fundamental rule that a 
person is presumed to be innocent unless and until he is proved to 
be guilty, cannot apply. Sections 138 and 139 are only in 
consonance with the definition contained in section 4 of the 
Evidence Act.” Now the complainant has not exhibited any 
document to show that any money was given to the accused as 
loan. The complainant in his complaint case as well as in his 
evidence on affidavit had not mention specifically the amount 
alleged to be given to the accused. The complainant has not 
mentioned the date on which the money was alleged to be given to 
the accused. The complainant was also not able to show that the 
cheque was issued to discharge a legally enforceable debt towards 
him by the accused. Since it is not proved that the complainant paid
any money to the accused.                                       

11 In this instant case at hand I found that the complainant has not 
been able to show that there is a legally enforceable debt from the 
accused towards the complainant and he has issued the cheque 
discharging his liability.

12 Hence from the above discussions it is held that the accused has 
not issued the cheque for the discharge of any legally enforceable 
debt or liability towards the complainant.

13  DECISSION:-   The accused has not issued the cheque for the 
discharge of any legally enforceable debt or liability towards the 
complainant.

14     Point for determination no. 2:- Whether the cheque was dishonored 
for insufficient funds in the account of the accused?

15 The PW 1 deposed that the cheque was presented by him through 
his savings account no. 7118010007362 maintained with Assam 
Gramin Vikash Bank, Abhayapuri Branch for encashment and 
collection but the collecting bank informed him over telephone that 
the drawee bank had dishonored and returned the cheque no. 
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023381 vide information slip dated 17-02-14 and the reason for 
return was fund insufficient. The complainant as PW 1 exhibited the 
cheque return memo as Ext. 2. The accused has not put any 
questions to the PW 1 in his cross examination regarding Ext. 2. 
Hence considering the exhibited return memo and in absence of 
anything from the accused side in her defense it is held that the 
cheque was dishonored for insufficient funds in the account of the 
accused.

16 DECISION:-  It is held that the cheque was dishonored for 
insufficient funds in the account of the accused.

17     Point for determination no.3:- Whether the accused received the 
demand notice issued by the complainant regarding the dishonor of
the cheques?

18 The PW 1 Ranjan Majumdar in his evidence deposed that he issued 
a demand notice dated 01-03-14 through his counsel by registered 
AD demanding the cheque amount within 15 days from the receipt 
of the demand notice which was duly served upon the accused on 
08-03-14. The PW 1 exhibited the demand notice as Ext. 3. The 
postal registration slips were exhibited as Ext. 4 to 6. The AD cards 
were exhibited as Ext. 7, 8 and 9.The accused as DW 1 in his cross 
examination admitted that he had received the notice but did not 
replied to the same. So it is held that the accused has duly received
the legal notices.

19 DECISION:-  The accused  received the demand notice issued by the
complainant regarding the dishonor of the cheque.

20     Point for determination No.4:- Whether the accused has committed 
the offence under section 138 of the Negotiable Instruments Act, 
1881?

21 The offence under section 138 is complete on the satisfaction of
certain conditions which are that the cheque has to be issued on
the account maintained by the accused and that the cheque has to
be  issued  for  the  discharge  of  a  debt  or  liability.  It  is  further
provided that  the  said  cheque has  to  be  deposited  within  three
months  of  its  issuance  or  within  its  validity  and that  the  notice
regarding the dishonor of the cheque for insufficient funds ought to
be given within 30 days of the receipt of information regarding the
dishonor.

22 In the instant case at hand it is not held that the cheque was issued
for the discharge of any legally enforceable debt or liability towards 
the complainant by the accused. Though it is held that the cheque 
was dishonored due to insufficient fund in the account of the 
accused and the complainant issued legal notice within 30 days 
from the dishonor demanding the cheque amount from the accused
within 15 days from the date of dishonor. It is also seen that the 
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accused received the notice on 08-03-14 and after expiry of fifteen 
days from the date of receiving the notice by the accused the 
complainant has to lodge the case within thirty days and 
accordingly the case was lodged on 11-04-14 which is within thirty 
days. But to hold a person guilty u/s 138 of The NI Act all the 
criteria of Section 138 of The NI Act has to be fulfilled. But in this 
case it was not held that the accused issued the cheque for the 
discharge of any legally enforceable debt or liability towards the 
complainant by him.  

23 In view of the above discussion it is held that all the ingredients of
the offence under section 138 of the Negotiable Instruments Act,
1881 are not satisfied in the instant case; hence it is held that the
accused, Mrinmoy Kumar Das has not committed the offence under
section 138 of the Negotiable Instruments Act, 1881.

24 DECISION: The accused has not committed the offence under 
section 138 of the Negotiable Instruments Act, 1881.

25 The accused Mrinmoy Kumar Das is acquitted.

26 The bail bonds for Mrinmoy Kumar Das shall be in force for six 
months.

27 Accordingly the case is disposed of on contest under the following
order,

                                                  

                                          ORDER
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On hearing the learned advocates for the complainant and the 
accused and in view of the discussions made above and the 
decisions reached in the foregoing points for determinations it is 
held that the accused Mrinmoy Kumar Das has not committed an 
offence under section 138 of the Negotiable Instruments Act,1881 
and as such Mrinmoy Kumar Das  is acquitted. The bail bonds for 
Mrinmoy Kumar Das shall be in force for six months. The case is 
disposed of on contest. 

Given under my hand and seal on this 25th day of January 2019 at
Guwahati.

Dictated and corrected by me,

 Nayanjyoti Choudhury                              Nayanjyoti Choudhury

Sub- Divisional Judicial Magistrate (M)        Sub- Divisional Judicial Magistrate (M)

       Abhayapuri                                                  Abhayapuri
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APPENDIX

A Complainant Exhibits:

                Ext.1- Cheque

Ext.2- Return Memo

Ext. 3- Demand notice

Ext. 4 to 6- Postal registration slips

Ext.7 to 9- AD cards

B Defense  Exhibits:

Nil

C Witnesses Exhibits:

Nil 

D Complainant Witness:

               PW 1- Ranjan Majumdar

E Defense Witness:

          DW 1- Mrinmoy Kumar Das

               DW 2 – Urnam Kumar Das

F Court Witness:

Nil 

9


