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IN THE COURT OF SUB- DIVISIONAL JUDICIAL MAGISTRATE (M) 

                            NORTH SHALMARA, ABHAYAPURI 

                       G.R. No. 194 of 2014 U/S 279/304-A of IPC 

                                 State  

                  -Vs- 

                             Nirmal Barman (Driver of Vehicle No. AS 01 BB 4591) 

                             S/O- Dulal Barman 

                             Village- North Charaikhola 

                             P.S.& District- Kokrajhar (Assam) 

 …………… Accused 

 

 

  Present: Shri Nayanjyoti Choudhury, A.J.S. 

  For the State: Mr. S. Majumdar ....Learned APP 

  For accused: Mr. M. Kalita...Learned advocate 

  Date of Evidence: 18-03-16, 29-04-16, 14-06-16, 27-07-16 

  Date of argument: 10-05-19 

  Date of judgment:  10-05-19 

 

J U D G M E N T 

1. Brief fact of the case:-  

2. The prosecution case in brief is that the informant Chanat Kumar Ray on 18-

03-14 lodged the FIR before I/C, North Salmara OP which was later on 

forwarded to O/C, Abhayapuri P.S. alleging that on 17-03-14 at 3:40 pm when 

his nephew Prakash Ray along with Srimanta Ray were coming towards North 

Salmara riding bike no. AS 19 E 6208 one Maruti Suzuki (white colour) 

comingfrom the opposite direction hit the motor cycle from front near Chilarai 

Chemical Battam Industry causing death of the riders of the bike and hence the 

case. The FIR was registered as Abhayapuri P.S. case No. 113/2014 u/s 

279/338/304-A of IPC. After investigation police submitted the charge sheet u/s 
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279/304-A of IPC against the accused person named above. The accused person 

named above made his appearance and copies of the relevant documents were 

furnished to the accused person. The particulars of offences u/s 279/304-A of 

IPC were explained to the accused to which he pleaded not guilty and claimed to 

be tried. Prosecution examined four witnesses and exhibited some documents. 

The statement of the accused person was not recorded U/S 313 of Cr.P.C. as no 

incriminating materials were found against the accused in the evidence. The 

accused have not adduced any defense witness.  

3. Points for determination: 

(a) Whether the accused person on 17-03-14 at around 3:40 pm was driving a 

Maruti Suzuki Eco vehicle no. AS 01 BB 4591 at North Salmara in a rash and 

negligent manner endangering human life and properties? 

(b) Whether the accused on the same date, place and time caused the death of 

Prakash Ray and Srimanta Ray by his rash and negligent driving? 

4. I have carefully gone through the case record and perused the entire evidence 

on record both oral and documentary. I have heard the arguments and the 

submissions made by the learned advocates. 

5. Discussion of evidence, decisions and reasons thereof:  

6. The learned A.P.P. appearing for the state has fairly submitted that there are 

sufficient evidence in support of the prosecution case. On the other hand the 

learned advocate for the accused persons has submitted and argued that the 

prosecution witness has not supported the prosecution case and there is no 

evidence to show that the accused person is involved with the alleged offence. 

The learned advocate for the accused person has further submitted that the 

prosecution has miserably failed to prove the case against the accused person as 

alleged beyond all reasonable doubt and the accused person is entitled to get 

acquitted from the charges levelled against him. 

7. Now let us see how far the prosecution has been able to discharge its burden 

to prove the offence leveled against the accused. PW 1 Sanat Kumar Ray who 

was the informant in his evidence deposed that he was the informant. PW 1 

deposed that he did not know the accused. PW 1 deposed that two years ago 

one day in the evening 2/3 pm his nephew Prakash Ray and his friend Srimanta 

Ray while going towards Boitamari on a motor cycle one small vehicle which was 

coming from the opposite direction hit their motor cycle from front causing their 

death. PW 1 deposed that at the time of incident he was in his residence. PW 1 

came to North Salmara OP and found that they were dead. Later on he lodged 

the FIR. Ext. 1 was FIR and Ext. 1(1) was the signature of PW 1. PW 1 admitted 

that he did not know the numbers of the bike and the vehicle which caused the 

accident. In his cross examination the PW 1 admitted that he did not know how 



3 

 

3 

 

and by whose negligence the accident took place. 

8. PW 2 Sukkur Ali deposed that he neither knew the informant nor the accused. 

PW 2 deposed that two years ago one day at 3/3:30 pm he was in front of 

Garodokan Forest gate and heard that there was an accident on the road and as 

such he went to see and saw that there was an accident in between a Maruti 

vehicle and a motor cycle and saw two dead bodies. Police came and carried 

away the vehicles and the dead bodies. Police took thumb impression of PW 2 in 

seizure list (Ext. 2). In his cross examination the PW 2 admitted that he did not 

know how and by whose negligence the accident took place. 

9. PW 3 Jabed Ali in his evidence deposed that he neither knew the informant 

nor the accused person. Two and a half years ago one day at 3/3:30 pm PW 3 

was returning from his work and saw that in front of the shop of Rabi Ray at 

Garodokan area one maruti vehicle was approaching and from the opposite 

direction one motor cycle was approaching. The wheel of the maruti got 

punctured and it became un controlled and hit the motor cycle. One of the riders 

was thrown away and hit on a tree and fall in the court yard of Saifur Rahman. 

Another rider thrown and fall in front of Rabi Das. The riders died at the spot. 

Police came and took away the dead bodies. Police seized the vehicles. Police 

interrogated the PW 3.  

9. PW 4 Ramesh Ch. Ray deposed that he neither knew the informant nor the 

accused person. PW 4 deposed that three years ago in the year 2014 one day at 

2/2:30 pm he was in his shop at North Salmara (Pt. I) and saw that one Maruti 

vehicle approaching from Salmara and one motor cycle approaching from 

Garodokan side from opposite direction and head on collision took place in 

between the bike and the Maruti. The bike riders fall on the road. PW 4 rushed to 

that place but the riders died at the spot. Public gathered. Police came and took 

away the vehicle as well as the dead bodies. The driver of the Maruti vehicle got 

injury at it turned and the door was opened and he fall on the road. PW 4 did not 

see the driver as he was injured too. Police took the signature of PW 4 in seizure 

list which was exhibited as Ext. 2 and Ext. 2(1) was his signature.  

10. Now from the evidence of the witnesses it is seen that the informant had not 

seen the accident. PW 3 admitted that the accident took place as the tire of the 

Maruti vehicle got punctured and it became uncontrolloable. The essential 

ingredients to constitute an offence punishable under Section 279 Indian Penal 

Code are that there must be rash and negligent driving or riding on a public way 

and the act must be so as to endanger human life or be likely to cause hurt or 

injury to any person. It is a settled law that it is incumbent upon prosecution to 

establish categorically the rash and negligent driving of the accused beyond any 

shadow of doubt, however, keeping in view the aforesaid discussion, about the 

inconsistencies and gaping loop holes in the deposition of the eyewitnesses 

examined, the rash or negligent aspect in driving of the accused remained 

unproved as merely coming to a conclusion that a vehicle was being driven at a 

https://indiankanoon.org/doc/1270101/
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high speed does not in itself mean the accused was driving a vehicle rashly or 

negligently. In a criminal trial, burden of proving everything essential to the 

establishment of the charge against an accused always rests on the prosecution 

and there is a presumption of innocence in favour of the accused until the 

contrary is proved. Criminality is not to be presumed, subject of course to some 

statutory exceptions. There is no such statutory exception pleaded in the present 

case. Though an innocent child died in that accident but in the absence of any 

material on the record, no presumption of "rashness" or "negligence" could be 

drawn by invoking the maxim "res ipsa loquitor". Therefore, after scanning the 

entire record and keeping in view the above discussion it is appeared to me that 

the prosecution has not been able to discharge the burden to show that the 

accused had rash and negligent act, in the absence of compelling and persuasive 

testimony of the eye witnesses on record, in my considered opinion, the 

prosecution has miserably failed to prove the case beyond all reasonable doubt 

to make me believe that the accused person was involved to the charges leveled 

against him. Hence in my considered view I hold the opinion that the accused 

person is not guilty u/s 279/304-A of IPC 

11. Considering the nature of the offence and other attending facts and 

circumstances of this case the accused Nirmal Barman is acquitted. 

12. The bail bonds for Nirmal Barman shall be in force for six months. 

13. Accordingly the case is disposed of on contest under the following order, 

 

                                                       

 

 

 

                                                

                                       ORDER 

 

In view of the evidence of the witness, the material available with 

the case record and the argument put forwarded by the Learned A.P.P. 

and the learned counsel for the accused person I am of the opinion that 

the prosecution has failed to establish the case against the accused 

Nirmal Barman. Hence the accused Nirmal Barman is acquitted.  The bail 
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bonds for Nirmal Barman shall be in force for six months. The case is 

disposed of on contest accordingly.  

         Given under my hand and seal on this 10th day of May 2019 at Abhayapuri. 

 

Dictated and corrected by me, 

 

         Nayanjyoti Choudhury                              Nayanjyoti Choudhury 

Sub- Divisional Judicial Magistrate (M)     Sub- Divisional Judicial Magistrate (M) 

                   Abhayapuri                                                  Abhayapuri 

 

 

                                                   

 

 

               

 

 

 

 

 

 

                                    APPENDIX 

 

 Prosecution Exhibits: 

Ext. 1- FIR 

Ext. 2- Seizure list 

 Defense  Exhibits: 
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Nil 

 Witnesses Exhibits: 

Nil  

 Prosecution Witness: 

      PW1- Sanat Kumar Ray 

               PW 2- Sukkur Ali 

               PW 3- Jabe Ali  

               PW 4- Ramesh Ch. Ray 

 Defense Witness: 

Nil  

 Court Witness: 

Nil 

 

 


